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ADVERTISEMENT. 



THE original intention of the reporters of this trial was to farnish an account of it- 
ifer the Boston Daily Advertiser, and the preliminary . proceedings appeared in that 
paper^ accordingly ; but after the trial was begun, it was found impracticable in this 
manner to give such an account of it as its importance and the ability of the counsel 
engaged in it seemed to demand, and the reporters relinquished their first design for the 
purpose of making a( full report in a more permanent form. To some readers they 
may appear to have been unnecessarily minute ; but as this is the first reported case 
of an impeachment in this Commonwealth, and will naturally be re;ferred to as a pre- 
cedent in future cases of the same kind, m this, and perhaps some of the neighbour- 
kig States, they thought it might prove useful to publish the forms and modes of pro- 
ceeding more at large. In their endeavours to be accurate, they have been aided by 
the use of several sets of minutes, with which they were favored by gentlemen who 
hgid a part in the trial, and the main arguments of the counsel, with the exception of 
Mr. Hoar's , have been revised by the respective speakers. It is due to Mr. Hoar to- 
state, that on accpunt of his residing at a distance from Boston his argument has nev- 
er been submitted to his inspection. The reporters are also under obligations to Mr. 
Hale, the editor of the Daily Advertiser, as well for the use of his minutes^ s^s for his 
ftssistance in preparing some parts of the report. The arguments of the counsel wilt 
be found to contain much valuable information on the subjects of impeachment and 
courts of probate, and t ir appendix, if it does not supersede the necessity of some» 
&mes recurring to the journals of the Legislature for the records of former impeach* 
lients, will at least serve as an index to them. 



PROCEEDINGS 



Of the Senate and House ofBepresentatives of the 
Commonwealth of Massachusetts relative to 

the impeachment of 

JAMES PRESCOTT, Esquire. 



HOUSE OFHEPRESENTATIVES. 
WEDNfisDAr, Jan. 17, 18fil. 
On motion oT Mr. Hon'lmnd, of Newbiiryporti 
Orderedy That Messrs. King, Phelps, Howard, 
Fi»y, and B. Lawrence, be a commitlee to coasid- 
er what measures, if aay, ate accessary to enforce 
the provisions or the Fee Bill, relative to (he 
Judges of PiioblUe and Registers of Probate, in the 
Com moa wealthy and to inquire if any of those offi- 
cers have received larger sums for the perform- 
ance «f their respective official duties than are by 
law allowed, with pojiver to send for persons and 
papers. 

Saturdat, Jajn. so. 
The foUowiag petition was read* 

To the Hon. SmaU and House of Representaiiveg in 
Gemrtd Court oiMmbUdi Jan^ 1821. 

The undersigned, an inhabitmt and fretlM^der 
of the county oT Middlesex, begs leave to address 
^onr Honorable Bodies, as the Grand Inqiieet and 
Court of Impeachmeiitt of this Commonwealth, 
on a subject of very high coneern and interest to 
himself, and to his fellow cUizeos of the county of 
Middlesex. 

The laws of the CoamoiiweaUh have pointed 
out with sufficient precision the fees and compcn- 
satioHiS which officers are to receive for services 
rendered in thetr official eaparity, and have guard- 
ed against extortion by pecuniary penaltJee. as 
well as by rendering officers guilty of misconduct, 
or ntal-admiflietratioii, subject to impeachment and 
removal from office. It is matter of deep regret, 
that h should ever be found necessary to resort to 
these laws for redress or removal of grievances, 
as it is cx>nfidently believed, that the Tees estab- 
lished by law are an honorable compensatton for 
the services to which they are annexed, and that 
there are men, weU qualiBed lo fiil all pvbUe offi- 
ces, of too much honesty and integrity u> receive 
any additioa to the legal fees. ^ Jut so nuiaeroas 
liase been the iastaaces of mal-admimstralAOu m 
this particular, within the knowledge and ezper»- 
ftnc% of the uodersigaed, i»tbe po'sop who has. 
loag filled the <^ce of Judge of Probate «f Wiii«, 
tac, for the County of M><hiliesex, that he U^lf^ il. 
to be his iaeumbeotdaty l>o himself, to bis feHow* j 
citizens, to those whom they may leave as widow^ t 
as heirs, and as creditors, to conun«nce asd pur* ' 
saa wQh weaiures as may affact bis ramoval. 

1 
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When it is coQsidered how oftea in the aoarse 
of human mortality all the estates and wealth in 
the County, pass through tlie hands of executors 
and adsainistrators, Itow often it falls to tbe lot of 
men uaaccustomed to tbe maaageiieiit of bn^al 
concerns, and exposed to impositioss ; baw oAa 
to widows and orphans, tbe peculiar objects of 
tenderness, compassion and beneficence, it is evL* 
deatly of the lilgnest importance that he who fills 
the office of Jutu^e of Probate, &c. should be, aot 
only a person ofaaiiiible -disBOsitioa, coadesceod- 
hig manners, and unw«aric4 patiaafie, but also of 
the most punctilious exactness and inflexible integ- 
rity. To such a character, the undersigned at* 
firms, and is reacW to iirove, the presient inean- 
beat of that office uirms a completa costvast. Tbe 
eases of his having raceivad exorbittmt fees i^r 
the oi^inarjr business of executors, administra* 
tors and guardians are not a few solitary instanc^n. 
It is matter of general ptactice. ft is notorioos. 
that the ordinary fees, paid for the settlement of 
estates ia the Probate affice in this county, are 
more than twice the sums allowed by law. This 
misconduct and mal-administracioQ, too griavoDS 
in the opinion of tlie undersigned to be longer eti« 
dured without complaint, be pledges btmsfilf to 
substantiate, whenever requasted by the prapar 
autl»ority . Wherefore he prays tliAk «easarea may 
be taken, either by impeaehneot, or address of 
both brauches of the Legislature to ihe Executive 
Department, to remove the present incumbent of 
the office of Judge of Probate, &g. for the Coaaty 
of Middlesex, from hi? said office ; and as in duty 
baand will ever pray, _,. ^ 

. SAMPSOK WOODS. 

Ths farcioiag petition was rtl«rrad to a aon^* 
mittee, c<>afiistiag of Messrs. King, Phelps, How- 
ard, Fay,I«awrenca} Cobb, Paige, Buttar andJB. 
Russell. 



Tfi[t7B8DAr> TtA. t. 

The coKunlttee to whom was rsf(^rred tb» 
Petition of Sampson Wqods, iejy;)ecting th» 
im9QOBcU)£$ ajod mal-adniinistnitioD St thp 
Jud§« of Probata of th» ^untjr of Middkk 
sex, reported a stateraeat of tb« &oU pioT^ 
before said committee, to^etbtr with tti« foW 
lowing r«siiW«% vii. 
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TRIAL OF JUDGE PRESCOTT. 



Bi$olved^ That it is the duty of this House, 
as the grand inquest of the people of this 
Commonwealth to cause James Prescott 
Esq. Judge of Probate for the County of 
Middlesex, to he impeached of misconduct 
and maladministration in his said office, as 
disclosed in the evidence submitted to this 
House. 

Ruofyfedf That this House do proceed to 
impeach the said James Prescott Esq. of mis- 
conduct and maladministration in nis said 
office, at the Bar of the Honorable Senate of 
this Commonwealth. 

The report was read and made the order of 
th« day for tomorrow at 10 o'clock. 



IN SENATE. 

FkiDAT, Feb. 2. 

Messrs. King and Lipcoln, a committee of 
the Hon. House, came up and stated that 
ihey were appointed to come to the bar of 
the Hon. Senate in the name of the House of 
Representatives, and all the peo|)]e of the 
Commonweakh of Mftssachusetts,to impeach 
James Prescott Esq. Judge of Probate of 
the County of Middlesex, of misconduct and 
maladministration in his said office, and to 
acquaint the Hon. Senate that the House, of 
Representatives will, in due time, -ex:htbit 
particular articles of impeachment against 
nira and make good the same. And the 
said committee did demand that the Hon. 
Senate should take order ^r the appearance 
of the said James Prescott, Esq. Jta answer 
the said impeachments. 

It was ordered that the message be refer- 
Ked to Messrs. Varnum, Williams, and Ly- 
man. 

.'Mr. Vamura made the following report 
•:Vi^hich was adopted, and the House of Repre- 
sentatives notified accordingly. 

Whereas kc. ^X^^^citing the facts above 
stated.] 

T'herefire Resolved, That the Senate will 
take proper order thereon, of which due no- 
tice shall be given to the House of Represen- 
tatives. 

Resolved, l%at a message from the Sen- 
ate now go to the House of Representatives 
to inform Uiem of this resolution. 

Ordered, That the Hon. Mr. Varnum, be 
charged with the aforesaid message — [Mr.V. 
reported that he had performed Sue dutj as- 
signed him.] 

Messrs. varnum, WilKams and Lyman, 
were appointed to draft rules and regulations 
for thutSenate, durii^g the trial. 
' The -S^retary'was ordered to summon 
Vudge Pr Acott to appear at the bar of the 
flenateon Tuesday the'6th day of Feb. at 11 
o'clock A. M. to answer the charges which 
will be exhibited against him by the House 
•f Representatives. - ' 

Mr. Williams was charged n^th a message 



to inform the House of Representatives of 
this order. 



HOUSE OF REPRESENTATIVES. 

Fridat,'^ Feb. S. 

The report of the committee on the complaint 
agaiDst James iVescott, Esq. Judge of Probate 
for Middlesex County, was re^ and accepted, 
and the resolves reported by the committee were 
passed. 

Whereupon,* it was ordered that Messrs. King 
and L. Lincoln be a commtUee to go to the Hod. 
Senate, and at the Bar thereof in the name of the 
House of Representatives and of all the people of 
the Commonwealth of Massachusetts, to impeach 
James Prescott, Esquire, Judge of Probate for the 
CounQr of Middlesex, ef misconduct and malad- 
ministration in his said office, and to acquaint the 
Hon. Senate that the House oi Representatives 
will, in due time^ exhibit particular articles of 
impeachment agamst him, and make good the 
same. 

Ofderedf That the committee do demand tbac 
the Hon. Senate take order Jbr the appearance of 
the said James Prescott, Esq. to answer to the said 
impeachment. 

Mr. King, of the committee appointed to pro- 
ceed to the Hon. Sen^, reported that the -said 
committee had performed the service assigned to 
them, by impeaching James Prescott, Esq. Ju^e 
of Probate of the Coun^ of Middlesex, and by 
demandbg of the Hon. Senate that they take order 
for the appearance of the said James Piescott to 
aftswer to the said impeachment. 

Messrs. King,orSalem,L.Linco1n, of Worcester, 
Dutton, of Boston, fiayhes, of Bridge water, and 
Fay of Cambridge, were appointed a committee, 
to prepare and report articles of impeachment, 
witn power to send tor persons, papers and records. 

A message was received from the Senate, in- 
forming the House that the Senate would take or- 
der for the impeachment Bf Judge Preseott. 

Adjourned to 3 o'clock this afternoon. 
JiFTEimOOJ^. 

The Hon. Mr. Williams came down wkh a mes- 
sage from the Hon. Senate to inform the House 
that they had directed their clerk forthwith to issue 
a summons to James Prescott* Judge of Probate ef 
wills, &c.for the County of Middlesex, to appear 
at the Bar of the Senate Dn Tuesday the sixth day 
of February, current, at 11 o'clock in the fore- 
noon, to answer to such articles of impeachment 
for misconduct and maladministration in tho said 
office as may then and there be exhibited against 
him by the House of Representatives, in behalf of 
all the people of this Commonwealth. 

Ordered, That Messrs. L. Lincoln, Taft, Gray» 
Sibley, and Whitman, be a committee to wait upon 
his excellency the Governor, and inform him of the 
impeachment by this House of James Prescott^ 
Judge of Probate for the Coua^ of Middlesex. 

IN SENATE, 

^ Saturdat, Feb. 3. 
The committee appointed to prepare and report 

g roper rules of proceedings, to be observed by the 
enate, in the case of James Prescott, Judge of 
Probate, &c. reported in part the following rules, 
which were adopted by the Senate, viz. 

Ordered, That when the Senate shall receive no- 
tice from the House of Representatives that manar 
gers are appointed on their part to conduct the im- 
peachment aeainst James Prescott, Judge of Pro- 
bate, &c. anu are directed co carry to the Senate 
such articles of impeachment, tlie Senate will, 
, forthwith receive the managers for the purpose of 
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exhibiting th^e articles ofsuch ioipeachmeot agree- 
ably to such aoiice. 

When the maoagersofthe impeachmeot shall be 
introduced to the bar of the Senate, and shall have 
signified that they are ready to exhibit such arti- 
cles of impeachment, the President of the Senate 
shall direct proclamation to be made" as follows, 
▼iz :— 

Hear ye ! Hear ye ! Hear ye ! 
" All persoos are, commanded to keep si- 
lence oa pain of imprisonment, while the 
Grand Inquest of this Commonwealth is ex- 
hibiting to the Sei^ate articles of impeach- 
ment against James Prescott, judge of Pro- 
bate ofWi/ls, &c. for the county of Middle- 
sex." 

After which the articles shall be exhibited, 
and then the President af the Senate shall 
inform the managers, that the Senate will 
take proper order on the subject of the im- 
peachment, of which due notice shall be giv- 
en to the House of Representatives. 

The President of the Senate shall direet 
all necessary preparations in the Senate 
Chamber, and all the forms of proceedings 
while the Senate aresltling for the purpose of 
trying the impeachment, and all forras.during 
the trial, not otherwise specially provided for 
by the Senate*. 



HOUSE OF REPRESENTATIVES. 

Saturday, Feb. 3. 

Mr. King, chairman of the committee to prepare 
srticles^of impeachment against James Prescott, 
reported the same, which were read and ordered 
to lie on the table.. The Clerk was directed to 
cause seven manuscript copii^s to be made for the 
use of the managers hereauerto be chosen by this 
House. 

Mr. Lincoln, chairman of the committee ap- 
pointed to inform his Excellency the Governor, of 
the impeachment of James Prescolt, Judge, &c. 
reported that the committee had pcrtormed. the 
duty assigned them. 



a 



IN SENATE. 

Monday, Feb, 5. 

Mr. Tudor, of Boston, came up with 
^ message from the Hon. House to inform the 
Senate that managers have been appointed 
by the House of Representatives to conduct 
the inipeachtncnt against James Prescott 
Esq. Judge of Probate &cjc. for the County 
of Middlesex ; and have directed the said 
managers to carry to the Senate the articles 
agreed upon by the House, to be exhibited 
in maintenance of the- impeachment against 
the said James Prescott. 

Ordered, That the Senate will be ready 
forthwith to receive articles of' impeachment 
against James Prescott, Judge of Probate 
&&.C. for the County of MidiResex, to be pre- 
sented by the managers appointed by the 
House of Representatives. 

The Hon. Mr, Williams was charged 
with a message to notify the Hon. House ac-^ 
oordingly. 



Agreeably to the aforesaid orders the man* 
agers on the part of the House of Represen- 
tatives, viz : John Gxbn Kiitg, Levi Lin* 

COLN, WlLI.TAlf BaTLIXS, WaRRXN DuT- 

TON, Samitel P, p. Fat, Lehueju Sbaw« 
and Sherman Leland, Esquires, weie ad* 
mitted ; and Mr. King the Chairman an« 
nounced ^ that they were the managers in- 
structed by the House of Representatives to 
exhibit certain articles of impeachment a- 
gainst James Prescott, Esq. Judge of Pro- 
bate kc. for the County or Middlesex," 

The managers were requested by the Pres- 
ident to take seats assigned them within the 
bar,and the messenger was directed to make 
proclamation, which he did in the manner, 
and form, heretofore prescribed. 

After which the managers rose, and Mr. 
King their Chairman read the articles asfol- 
lowsy viz : 

Article L That the said 'James Frescett^. 
Esq. has been guilty of misconduct and mal-admin-- 
istration in bis said office, herein, to wit : that the 
said James Prescott, Esq. Judge as aforesaid, oa 
the fonrteenth day of October, A. D. 1816, at his 
office in Groton, in said county, and not at any Pro* 
bate Court held according to la*v, did decree and 
ffraat letters of administration, on the estate of' 
Nathaniel Lakia, to one Abel Tarbell, £sq. and 
thereupon did issue a warrant of appraisement and 
order of notice; and the said Ffescottdid then and 
there, wilfully and corruptly, demand and receive,, 
of said Tarbell, for the business aforesaid, as fees . 
of office, other and greater fees than are by law 
allowed, to wit, the sum of five dollars and fifty- 
eight cents. And that said Prescott did, then and 
there, refuse to make and deliver to said Tarbell • 
an account of the items for which said sum was 
paid, although by said Tarbell thereto requested*. 
And that said Prescott afterwards, during and upon 
the setdement of said estate, .did^wilfullr and cor* 
ruptly. demand and receive, of and from said 
Tarbell, divers sums, as fees of office,^ other and 
greater than are by law allowed therefor, to wit : 
the sumof-thirty-six dollars and nineteen cents. 

Art. II. That *the said James Prescott, Esq. 
has been guiltv of misconduct and mal-administra- 
tion in his said office, herein to wit:— 

That the said James Prescott, Esq. Judce as 
aforesaid,, on the twenty-ninth day -of June, A. D. 
1818, at. his office in Ghroton, in : said coun^, and 
not at any Probate Court held according to law, 
did decree and erant letters of guardianship, upon- 
and over John F. Shepard, a spendthrift, and John 
Shepard and Francis Shepard, persons non com- 
pos mentis, to one Lemuel Parker, Esq. and did 
thereupon issue warrants to appraise the estate of 
the wards aforenamed ; aud that the said Prescott. 
did then and* there, wilfully and cornipdy, de-. 
mandand receive of said Parker, .as the fees of his . 
said office, for said letters of guardianship and 
warrants of appraisement, other and greater fees 
than are by law allowed- thepefor, to- wit-; the sum 
of thirty twot dollars and ten cents. 

Arts Illi That, the said James- Presoott, Esq. 
has been euilty of misconduct and mal-admmis- 
tration in nis said office, herein to wit : 

That said James Prescott, Esq. Judge as aTore- 
saidjon tlie second day of Aug. A.D. 1819, at his said 
office, in Groton, aforesaid, and not at any Probate. 
Court held according to law, did decree andjgrant 
Letters of Administration upon the estate Of one. 
Eri Rogers, to one Benjamin Dix, Esq. and there^ 
upon did' issue a. W4urrant to appraise said estate^ 
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mod the Mid Prescett did, tben and there, wilfally y 
Cad eerruptly, dentnd end receive, of setd Admtn- 1 
iamtor, «• and for 4ie fees of Ikia said eAee, in the 
fanaineaa afbresaidf ofher and greater feet Chan are 
by law allowed tMrefoff te vntt the m« of five 
dollars and seventy cents. And that the said 
Fre8coct,onthe nineteenth diiy of said Aagifsttat bis 
9bM eflce, in Greton aforesaid, and not at any 
^fobaie Coart neld aeconling to law, did leeehe 
the said adninbtrator's return of tl>e iirventory of 
•aid Estate, and, then and therei did decree and 
erant a Commissioa of Insolvency, upon the es- 
tate aforesaid ; and the said Prescott did, then and 
the#e^ wilfaHy and corruptly receive from said Dix, 
other and greater feenthan are bylaw allowed^ fori 
the bnsinese aforesaid, to wit 2 the suss of thirty 
nine dollars nnd two cents. 

Art. IV, That the sad James Prescott, Csq. 
baa been gniHy of tniseonduct and nml-adtninistra- 
. tkm tat his said oilce, henin, to wit : 

That the said Prescott, Judge as aforesaid, on 
(he tfteenth dav of August, A. D. 1818, at his 
said office in Groton aforesaid, and not at any 
Probate Court held aceordfng to law, did decree 
nnd grant Letters of Administration, ufion the es- 
tgle of one StsMon Brown, to Joseph BuiterfieW, 
and did thereupon issue an order of noticef and 
did then andtJiere grant a warrant to appraise 
the estate of said Brown ; and that said Prescott 
did then and there» wilfully and Gorru{)tiy, de- ) 
nand and receive, of said Butterfield, for the 
bnsiaess aforesaid, other and greater fees than are 

Slaw allowed therefor) to wit : the sum of six 
liars. 

ARt. V* That the said James Prescott, Esq. 
baa been guilty of miscpaductandmaUadministra- 
. tioA in hie said office, herehi, to wit : 

That the said Prescott, Judge as aforesaid, at 
bin said efiioe in Groton, atid not at any Pi'ooate 
Court held according to law, did decree and grant 
liettess of Administratien upon the esute oT one 
Sfcttbael C Alien, to the widow of said Sbubael. 
sad did thereupon issue an order of notice, ana 
did then and there grant a warrant to appraise the 
said estate^ and that said Prescott did, then and 
there, wiltully andcorrupilyi demand and receive 
of and from said Administratrix, other and great- 
ct fees than are by law allowed for said business, 
to wit: the a«» of five dollars; and that the said 
Preseott did| therealkerwarde, during and upon 
the settlement of said estate, wiifully and corrupt- 
ly demand and receive of and from one Peter Ste- 
"Tens, the Agent and Attorney of said Admiaisira- 
tsia, and in herbebalC, other and greater fees 
than are by law allowed, to wit: the sum of 
thirty five dollars and sixty nve cents in the whole; 

Art* VI. That the said James Prescott, Esq. 
baa been guilty of miscondoct and mal-administra- 
tion^ in bis snid office, hereii^ to wit : 

That the sitid Prescott. then being Judge as 
nfbrasaid) on the twenty third day et May, A. D. 
1805, upon the nppttcatien and retainer of one 
Jonathan Loring, Tor and in behalf of one Mary 
Trowbridge, did engage himself as the attorney 
of said Mary^ to proeure by the process of law, 
in the Probate Coawt for said county, an assign- 
anenrof the whole of n certain real estate, of which 
said Maty, and the slater of said Mary, were seized 
as coparceners/o be made to said Maryland tbere- 
afterWardtiy^beinc and continuing attorney to said 
IMary aeaforesaid, and being and continuing Judge 
as aioresaid, en the said twenty third day of May 
I806> did^ in his said office of Judge of Probate, 
decree and grant a warrant to appraise, and, pur- 
suant to law, to asngn the whole of said estate to 
said Mary^if the same could not be conveniently 
divided. And the said Prescott, tlten continuing 
and being Judge as aforesaid, did thereafterwards 
nainwfnliy, wilfully, and corruptly, demand and 



receive, of and from the said Loringi the sum of 
fifVjp dollars for his advice and assistance in the 
business aforesaid. 

Art. Vn. That the said James Prescott, Es^. 
is guilty of misconduct and mal-admioistration tn 
his said office, herein , to wit : 

That said Prescou, being Judge as aforesaid, at 
a Probate Court at Concord, in said county of 
Middlesex, on the 7th day of June, A. D. 1815, did 
then nnd there advise one Samuel Whiting, Esq. 
in and ahont the settlement of bis nceoaats as 
Guardian of certain Wards, and ^id then and 
there as the Aitoiney of said Whiung give him. 
directions therein, and that the said Prescott did 
then and there for his services as attorney in the 
business aforesaid, unlawfully nnd corruptly, de- 
mand and receive of said Whiting the sum of 
fifteen dollars, and did then and there in his said 
office of Judge as aforesaid, chaige and allow in 
the account of said Whiting with bis said Wards, 
said sum of fifteen dollars for <' advice and assis- 
tance about preparing this and other accounts and 
papers." 

Art. VIII. That the said James Prescott, 
Judge as aforesaid, has been guilty »f misconduct 
and mal-administration in his said office, herein, to 
wit: 

That at a Probate Court, botden by said Judge 
on the 11th dny of November, in the year of our 
Lord one thousand eight hundred and eichteen, he 
directed, and advised with one Josiah Crosly, ss 
the Attorney and Counsel of siiid Crosly, concern- 
ing the settlement of a certain account, then and 
there to be settled by said Crosly, before tlie said 
Judge, and then and there demanoed and received, 
of and from the said Croslv, the sum of Two Dol- 
lars for his professional advice and assistance, as 
the Attorney and Counsel of said Crosly, and 
thereupon added the said sum to said Crosly's ac- 
count, and in his office of Judge decreed the same 
to be allowed to him accordingly. 

Art. IX. That the said James Prescott, Judge 
as aforesaid, has beei| guilty of misconduct aud 
mal-administratidn in h>s said office, herein, 10 wit : 
That on the thirtieth day of December . in the 
year of our Lord one thousand eight hundred and 
nineteen, the said James Prescott, being Judge as 
aforesaid, at CaniUridge, in said county of Middle- 
sex, upon the retainer of Josiah Crosly aforesaid, 
who was then and there administrator of the estate 
of one Jonas Kendall, deceased, Hdviscd with and 
directed the said Crosly concerning the setl lenient 
of said estate, and as Attorney and Counsel to said 
Crosly in the business aforesaid, demanded and re- 
ceived of and from said Crosly the sum of Tvvo 
Dollars. 

Art. X. That the said James Prescott, Judge 
as aforesaid, has been guilty of misconduct and 
mal'sdminiiitration in his said office, herein, tu wit : 
That the said Prescott, on thclst day of January, 
in the year ofonr I«ord one thousand eight hundred 
and twenty-one, attiroton, in said county of Mid- 
dlesex, did advise with, and direct one Peter Ste- 
vens, as attorney and Counsel to said Stevens, upi n 
the subject of an administration on the estate of the 
Father of said Peter, then late deceased, and did, 
then and there, demand and receive, of and from 
the said Stevens, for his professional advice and 
directions to the said Stevens, and as his Counsel 
and Attorney as aforesaid, the sum of Two Dol- 
lars. 

Art. XI. That the said James Prescott, Judge 
as aforesaid, has been guilty of misconduct and 
mal-administration in bis said office herein, to wit : 
That the said Prescott, at a Probate Court, held 
at Woburn, in said county, on the twenty-ninth day 
of April, in the year of our Lord one thousand eight 
hundred and eighteen, then beins; Judge as ^fore- 
said, gave to Josiah Locke, as administrator of the 
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Mtate oljosrab Locke deteMed) and to Btojamin 
Wyman, actiag as- attorney to said adannisiraior, 
certain advice and instructions, relative to the 
seoond account of administratioD, which was then 
and there to be settled, by which the said adminis- 
trator mi|;ht correct a mistake which had occurred 
in a previous partial distribution of said estate ; and 
the said Prescott did, then and there, wilfally and 
corruptly, demand and receive of and from said 
Locke, adoiinistrntor as aforesaid, for his said ad- 
vice and assistance to said LockeyancTaBhis counsel 
and attorney as aforeswd^ the sum of five dollars. 

Art. Xll. That the said James Frescott, Judge 
as aforesaid, has been guiltv of misconduct and 
mat-administration in his saia office, herein^ to wit: 

That at a Probate Court holden by the said Fres- 
cott, on the twentv-ninth day of June, in the v«»ar 
of our Lord one thousand eight hundred and fifteen 
at Framingham, iq said county of Middlesex, one 
Alpheus Ware, who before had been, and then was 
guardian of one Jotham Breck, a person noncom- 
pos mentis, was about presentin^r his account of his 
guardiansaip of his said ward for allowance, and 
thereupon a controversy arose between the said 
Ware and one Nathan Giout, who, as one of the 
Oversecrrs of tlie Poor of the town,in which the said 
Brock had his settlement, attended the said Court 
to examine said accottnt8,respectiog some property 
belonging^ to the ward of said Ware, and thereupon 
the SHid Frescott, overhearing the conversation be- 
tween the said Ware and the said Grout respecting 
the said ward's estate, proposed to advise and in- 
struct them therein ; and thereupon the said Fres- 
cott, being then and there Judge hs aforesaid, did 
advise \*'ith and direct the said Ware and the said 
Grout concerning the settlement of the ar.couQt 
aforesaid, and the interest and estate of the said 
ward, and the guardianship of the aforesaid Ware ; 
and the said account thereafter on the day afore- 
said, was sworn to by the said Ware, and was ex- 
amined, and with the consent of said Grout, was 
allowed by the said Judge ; and the said Frescott 
then and Uiere first demanded of said Grout, as fees 
for advice and counsel as aforesaid, the sum of five 
doUsirs — and upon the refusal of said Grout to pay 
the same, the said Frescott demanded the same of 
the .said Ware — and the said Ware objecting to the 
payment thereof, th€ said Frescott tiien and there 
proposed to said Ware, that if he would pay the 
said sum of five dollars,ne would in his said ofiice of 
Judge, insert and allow the same to the said Ware 
in his siiid account of guardianship, then befoi^e 
sworn to, and with the consent of said Grout, al- 
lowed by the said Judge. And the said Ware then 
and there still objecting thereto, because the said 
account, allowed, had been consented to by the 
aforesaid Grout, acting as Overseer of the Foor 
as aforesaid ; the said Frescott insisted upon the 
payment thcrof, and to overcome the olnection of 
the said Ware thereto, stated to the said ware that 
*^ the Overseers need know nothing about it !" And 
the said Ware then and there, upon the urgent and 
repeated demands of the said r rcscotc ' and upon 
his pru|>03ition to insert the same charge in the 
guardianship account aforesaid, and to allow the 
same without the knowledge of the siiid Giout, did 
pay to the said Frescott, the said sura of five dollars 
And thereupon the said Frescott did in.sert by in- 
terlineation^ a charge of five dollars, for the money 
so paid to him as aforesaid, in the guardianship ac- 
count of said Ware, and did puss and .allow the 
same accordingly. 

Art. Xin. That the said Jamos Frescott, Judge 
as aforesaid, has been jruilty of misconduct ^p.d 
nmtadmitiistrution in his said office, herein, lo wit ; 

That holding and exercisiug the office of Jud-ge 
of4'robate, as aforesaid, he became, and was, ilie 
attorney and counsel of oncSusauClapp,a.lministi a- 
trix of the estate of one Jertmiah Clapp, deceas- 



ed^ about and coneemiag the fetdeneBtof said es- 
tate : and on the second day of November, in the 
year of our Lord one thousand eight hundred and 
ifineteen, the said Frescott did, as attorney and 
counsel of the said administratrix, advise with and 
direct her resiiecting her administration of the es- 
tate aforesaid : and then and there, did demand 
and receive, for his fees as counsel and attorney of 
said admioistratrixr as aforesaid, Uie sum of tlirec 
dollars. 

Art. XIV. That the saidJames Frescott, Judge 
as aforesaid, has been guilty of misconduct and 
maladministration in his said office, herein, to wit: 
That being Judge as aforesaid, he became, and 
was, the counsel of one John Walker, administra- 
tor on the estate of one John Walker, deceased, 
and on the first day of April, in the year of our 
Lord one thousand eight hundred ana fifteen, did 
advise with and direct the said administrator re- 
soecting his administration on said estate, and did 
oemand and receive as fees therefor, of and from 
said administrator, the sum of five dollars, niidthe 
] said Frescott, being Judge as aforesaid, on the first 
day of June, in the year of our Loid one thousand 
eight hundred and sixteen, did further advise with 
{ and direct said administrator, and as his counsel 
j and attorney of and concerning his administration 
j on said estate, and did demandand receive, as fres 
therefor, of and from said administrator, other and 
I further sums of money, amounting; in the whoie to 
; the sum of fifteen dollars, and th'S said Frescott, 
I being and continuing. Judge as aforesaid, on diveis 
I days and times, between the said first diiy of June 
I aforesaid, and the seventeenth day oflvlay ne>t 
' after, did, as counsel and attorney of said admin- 
I istrutor, advise with and instructhim in the further 
administration of said estate, and fur his feev, for 
his advice and instruction andcounsel as aforesaid, 
the said Frescott did demand and receive, of and 
from said administrator, other large sums of moupy, 
to wit, in the whole, the sum of on^. hundred and 
twenty dollars ; and the said Frescott there after 
in his office of Judge of Probate, did allow all the 
aforesaid sums to the said John Walker, in the set- 
tlement of his administration of Uie estate afore- 
said. 

Art. XV. That tlie said James Frescott, £sq. 
has been guilty of misconduct and iiial-iuiministra- 
tion in his said office herein^ to wit: — 

That m December, in the year of our Lord one 
thousand eight hundred and foorieen, at a Couit 
of Probate holden by the said Frescott ut Cam* 
bridge, oneAmos W ood being there for the pur- 
pose of aiding his sister, who had been appointed 
Executrix ot the last will of her husband, Jonas 
Adams of Lincoln, the said Prescottpermittcdhin - 
self to be retained, and did act as Auorncy of the 
said Executrix, in advising" witti and directing her 
in relation to her liability as Executrix for the sup- 
port of a person, who was supposed to be cl-argc- 
ablc upon'tho Estate, and did then and there, de- 
mand and receive, of and from the said Wood the 
sum of five dollars, for the advice so given; and 
that afteiwarus, to wit, in May* in the year of our 
Lord, one thousand right hundred and fifteen, the 
said Wood being in the office of the said Frescott, 
in Groton, the said Frescott further directed and 
advised, <is attorney, in the matter aforesaid, and 
tliereu|x>n demanded and receivedof the said Wood 
the further sum often dollars ; ami afterwards, to 
wit, in the year wf our Lord one (houi^and ei^ht 
hundred and sixteen, the said Executrix presented 
her account for ailuwnnce to said .fudge, wherein 
was charged tlie said sum of fifteen dollars, pu.d 
as afon'satd, which said account was then ana tin i e 
appi'oiied and allowed by the said Judge. 

And the said Houhc of Representatives', saving 
to themselves by protestation the liberty of exhil - 
iting at any time hereafter any other articles of :.c- 
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<5u8ation or impeachment 9|aintt the said James 
• Frescott, Esq. Judge as a1bve*aic!, and also of le- 
plying to the answers which he may make t« the 
loipeachment aforesaid> and of offering proof of 
the premises and of every part thereof, and of any 
other accusation or impeachment which may be 
exhibited by them, as the case may require ; do 
demand, that the said James PrescoU, Judge 9a 
aforesaid, be put to answer all and every of the 
premises, and that such proceedings, examiaation, 
trial and judgment, may be thereupon had tind 

f;iven, asare confoimableto the Constitution and 
aws of this Commonwealth ; and the said House 
of Representatives are ready to offer proof of the 
premises at such time as the Senate of the Com. 
monwealth of Massachusetts may order and ap- 
point. 

The President then notified the managers, 
that the Senate would take proper order on 
the subject of the impeachment, of which 
due notice should be given to the House of 
Representatives* 

The managers delivered the articles of 
impeachment at the table and withdrew. 

The committee appointed to prepare and 
report proper rules of proceedings to be ob- 
served by the Senate, in the trial and im- 
peachment of Judge Prescott, reported the 
following rules in addition to those hereto- 
fiire adopted, which were read and adopted, 
viz. 

Ordered, Fourth, That the President of the 
Senate he authorized to direct the employment of 
lUe sheriff of Suffolk or any per8'>n or persons, 
during the trial of the impeachment ol James 
Prescott, Judge of Probate of Wills, ^c. to dis- 
cl)arge such duties as ma^ be prescribed. 

6. At the time appointed for the return of 
t}\(f. summons against the said James Prescott the 
Inerisliitive business of the Senate shall be suspeb- 
ded, and the clerk of the Senate shall administer 
an oath to the returning officer in the form follow- 
ing, viz:— "You A. B. do solemnly swear that the 
return made and subscribed by you, upon the pro- 
cess issued on the day ot by the Senate 
of this Commonwealth aeainst James Prescott, is 
truly made, and that 3[Ou have performed the ser- 
vice as therein described. So help you God." — 
Which oath shall be entered upon the record?. 

6. The person impeached shall then be cal- 
led to appear and answer the articles of impeach- 
ment exmbited against him. Jf he appenrs, or 
auv ])erson for him, tiie appearance sliall be recor- 
ded, stating particulaily,ir by hims€lf,or if by agent 
or allornev. If he does not appear either person- 
ally m' by 'agent Or aUorney, the same shall be re- 
corded, and such further process shallbe there- 
upon i>sued f<ir his appearance, and such further 
procccdinjjs had as the Senate shall direct. . 

7. At the time appointed for the trial of the im- 
peachment the Legislative business of the Senate 
s'mll be suspended, and the clerk shall administer 
to the President the oath prescribed to betaken in 
such cases, by the constitution of this Common- 
wealth. The iPrcsident shall then administer tiie 
same oath to each Senator present. 

8. A message shall be sent to the House of 
Representatives to inform them that the Senate is 
ready to proceed upon t!>o tri'ilofthe impeach- 
ment of the siiid James Prescott in the Senate 
chamber, which chamber is prepared with ac- 
•conimodalions for the reception of the Hou«e of 
Representatives. , , , ,. . 

9. Counsel for the party impeached shall be 
adaiitted to appear and be heard upon the U'iai. 
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to. All motions made by the parties or their 
connsel, shall be addressed to the Present of the 
Senate ; and if he shall request it, shall be com- 
mitted to writine and read at his ubie, and all de- 
cisions upon suen motions shall be had, after hear- 
ing the parties, by ayes and noes, without debate, 
wnick shall be entered upon the records. 

It. Witnesses shall be sworn in the following 
ferm^ to wit, ^ you solemnly swear (or affirm , as the 
case may be) that the evidence you shall give in 
the case now depending between the Common- 
wealth of Massactiusetts and James Prescott, shall 
be the truth, the whole jtruth, and nothing bat the 
tmtb,>*S& help you God," (er ** this you do under 
the pains and penalties of per)ory,"as the case may 
be> which oath shall be administered bv the Clerk. 

K. Witnesses shall be examined by the party 
producing them^ and cross-examined in the usutU 
form. 

13. If a Senator is called as a witness he shall be 
sworn, and gkve his tesumony standing in his place. 

14. If a Senator wishes a c^uestion put te a wit- 
ness, it shall be reduced to writing, and put by tlie 
President. 

15. Subpoenas for witnesses shall be issued by 
the Clerk of the Senate, upon the application ef 
the managers of the impeachment,' or of the parly 
impeached, or his counsel, in the following Jbrm^ 
to wit : 

To Greeting. 

Vou and each of you, are hereby commanded to 
. appear before tlie Senate of the Commonwealth 
of Massachusetts at their Chamber in Boston ; — 
then and there to testify to your knowledge in the 
cause which is before the Senate in which the 
House of Representatives have impeached 
Fail not. 
Witness 
President of the Senate of the Commonwealth^ 
of Massachusetts, at Boston, this day of 

, in the year of our Lord , and of the in- 
dependence of the U. S. of America the 

Which shall be signed by the Clerk of the 
Senate, and sealed with their seal. 

16. The form of direction to the Sheriff for .the 
service of the subpoena, shall be as follows : 

The Senate of the CommomceoUth 0/ MasaacJmsettt 
(L.s.) To the Sheriff of the County of or 

•«ither of his deputies. 

You are hereby commanded to serve and return^ 
the within subpoena, according te law. Dated et 
Boston this day of m (he year of our 

Lord, . , Clerk 0/ the SenaU. 

17. The form of Jany summons which may be is- 
sued, directed to the person impeaolied, shall be as 
follows, to wit : 

Commonuieidth of Massachusettsy ss. 
The Senate of the Commonwealth of iVlassachu- 

setts 
To Greeting 

Whereas, the House of Representatives of this 
Cemmonwealth did, on the day of ex- 

hibit to the Senate, articles of impeachment a- 
gainstyon the said in the words lollowing, viz, 
aa'd did demand thnt^ou the said should be 
pot to answer the accusations as set forth in said ar- 
ticles; and that such proceedings, examinations, 
trials and iudgroents,. might be thereupon had, us 
are agreeable to law and justice 
.You the said are therefore summoned, 

to be, and appear before the Senate of this Com- 
monwealth at their Chamber in Boston, on the 
day of , then and therelto answer to the said ar- 
ticles of impeachment, ana then and there to abide 
by, obey and perform such orders and judgments 
as the Senate of this Commonwealth shall make in 
the premises according to the Constitution and 
bws of this Commonwealth. 
Hereof you are not to fail— Witness 
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President of the Senate thereof, at Boston, this 
day of in the year of our Lord > 
Which summons shall be signed by the Clerk of 
the Senate, and sealed with uieir seal and served 
by the or by such other person as the Senate 

snail specially appoint for that purpose, who shsdi 
serve the same pursuant to the directions given in 
the form next following. 

18. A precept shall be endorsed on said writ of 
summons in the form following, viz : 

Commonwealth of Massachusetts ^ ss. 
The Senate of the Commonwealth of Massachu- 
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setts 
To Greeting. 

You are herel^ commanded to deliver to and 
leave with ^ if to be found, a tru^ and attested 
copy of the within writ of summons, together with 
a like copy of this precept, shewing him both ; or 
in case he cannot with convenience oe found, you 
are to leave true and attested copies of the said 
summons and precept, at his usual place of resi- 
dence, and in whichsoever way you perform the 
service, let it i>e done at least days before the 
appearance day mentioned in said writ of sum- 
mons. Fail not, and make return of this writ of 
summons and precept, with your proceedings 
thereon, endorsed, on or before the appearance 
dav mentioned in said writ of summons. 

Witness President of the Senate 

thereof, at Boston, this day of in the 

year oi' our Lord, 

Which precept shall be signed by the Clerk of 
the Senate, and sealed with their seal. 



HOUSE OF REPRESEJSTATIVES. 

MoNOAT, Feb. 5. 
The articles of impeachment against 
James Prescott Judge of Probate for Mid- 
dlesex County were read from the chair and 
were accepted. The House then proceeded 
to elect by ballot, managers to prosecute the 
impeachment. The following gentlemen 
were elected viz. John G. King, Levi Lin- 
coln, William Baylies, Warren But- 
ton, Samuel P. P. Fay, Lemuel Shaw, 
and Sherman Leland, Esquires. 

Ordered, that the articles agreed to by this 
House to be exhibited in the name of them- 
selves and of all the people of this Common- 
wealth, against James Prescott Judge of Pro- 
bate k.c, be carried to the Sens^te, by the 
managers appointed to conduct the impeach- 
ment. 

Mr. Tudor was charged with a message 
to the Hon.'Senate to inform them mat the 
House had appointed managers to conduct 
the impeachment. 

The Hon. Mr. Williams came down with 
a message to inform theHouse that the Sen- 
ate were ready to receive the managers ap- 
pointed to conduct the impeachment. 

IN SENATE. 

Tuesday, Feb. «. 
On motion of Mr. Varnum, a message 
was sent to inform the House that the Sen- 
ate was about to organize itself as a Court 
for the trial of tho inipeachmeqt against 
Jiidge P rescott* 



COURT OF IMPEACHMENT, > 

Senate Chamber, Feb. 6, 18S1.J 
Commonwecdth vs. James Prescott, £^q. 
Judge of Probate, fyc. for ike County 6f 
Middlesex. "' 

This being the day assigned for the return of the 
summons and for the trial of James Prescott.llsd. 
Judge of Probate, &c. for the Couuty of JMiddie- 
sex^n an impeachment presented against him, by 
the Kepresentatives ef the people of Massachu- 
setts for misconduct and maladministration in of- 
fice — the Clerk of the Senate administered the fol- 
Jowine oath of office to the Hon. John Piiillips, 
President, viz : 

<' You do solemn Iv swear that in the trial of 
James Prescott. Esq.'Judge of Probate, &c. for the 
County of Middlesex, for misconduct and malad- 
ministration in office, expressed in articles of im- 
peachment presented against him by tlie Hon. 
House of Representatives, you will truly and im- 
partially try and determine the charge in question, 
according to evidence — So help you God." . And 
the same oath was administered to the'several mem- 
bers hereafter named, viz : Hon. J*. B. Varnum, 
William Gravj Israel Bartlett, Jona. Hunewell, 
John M. Williams, Leonard M. Parker, Aaron 
Tufts, (Phiueas Allen, Samuel Eastman, William 
Whittemore, Mark Doolittle, Hobart Clark, John 
Thomas, Peter C. Brooks; John Wells, Dudley 
L. Pickman, Step hen P. Gardner, Jona. H. Lv- 
maa, Jona. Dwight, Jr. Thomas Longley, Benj. 
ReynoWs, Lewis Bigelow, William Sullivan, Rob- 
ert Rantoui, Ebenezer Mosely, John Ruggles Jr. 
and William Bourne, Esquires. ^ 

An oath was administered by the President to 
Samuel F. McCleaiy, Esq. for the faithful dis- 
charge of the office of Clerk of the Court to wliich 
he was appointed. 

The messenger, as crier of the Court, opened 
the Court by the direction of the President. 

The writ of summons to the said James Pres- 
cott was read, together with the precept of the 
Messenger and his return thereof that he had 
left a true copy of the writ at the Respondent's res- 
idence in Groton—and the following oath was ad 
ministered to him by the Clerk of the Court : 

" You, Jacob Kuhn, Messenger to the General 
Court, do solemnly swear, tliatthe return mac'e 
and subscribed by vou upon the process issued on 
the secoiid day of February current, by the Senate 
of this Commonwealth aeainst James Pipscotl, 
Esq. Judge of Probate, &c. for the county of Mid- 
dlesex, is truly made, and that you have perform- 
ed said services as therein described.— So help 
you God." *^ 

James pRtscoTT. Esq. was then called, who ap- 
peared with Samuel Hoar, Jr. Esq. as his counsel 

The Speaker ot the House of Representatives, 

followed bv six of the managers, (Mr. Lincoln be- 

rng absent) and the other members, entered tlie 

Senate Chamber aad took the srats nssigned 

them—the managers within the circle of Senators, 

and the other members without the circle, at ilie 

.right of the President. The Lieut. Governor and 

some of the Council likewise came in and look 
seats. 

The Respondent stood at the bar in front of Uie 
President. The Clerk, by direction of the Presi- 
dent, read the arucles of impeachment : and ihe 
Respondent beiiig asked whether he was guifty 
thereof ornotguiIty,declared that he was notguiJtf. 

The President asked the Respondent if he had 
any mouon to submit aato tiie course, or time of 
his trial. , » «jv w* 

The Respondent answered that bis Counsel 
would address the Court. ^"unsei 

fJ^L^Vi"": iw*»?^^vas seated in the circle, neariy 
fronting the President,) then rosfe, and observed. 
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that tbe articlet of tapeaeliiBeBt, which bad been 
exhibited) embraced a period of about 16 yean— 
. that they were 15 in Dumberwaad that these were 
so many distinct and independent charges, re« 
quiring as many distinct and independent answers. 

That the Respondent had no notice of tiie pro- 
ceedings against him l>efure Saturday last; and 
that it mi^^i rei|(Vire some time for liira both to 
prepare his evidence and to investigate the law. 

it was impossible that after so long an ii^ierval 
Jke should be able to recollect at once all the facts 
which had been referred to in the charges ex- 
hibited against him. He must have time to in- 
qaire into their truth— te recat other facts connect- 
ed with tliese which might serve to explain them 
—and to know whether they amount to an offence 
against the laws of his country. It was apprehend- 
ed that it would he impossible for him during the 
present session of the Xegislatuie to employ and 
instruct Counsel sufficiently in his defence, unless 
the session should be protracted to an unusual 
length. He hopod therefore that an early day 
would be assigned at the next session, for die res- 
pondent to make answer, and procure bis testimo- 
ny as to the facts. 

The President directed that the motion should be 
reduced to writing. 

It was then read bv the Clerk as follows, viz : — 
** And now die said Prescott moves the aaio Court, 
that the second Wednesday of the first Session of 
tlte next General Court be assigned as the day for 
him the said Prescott to appear, and give his ans- 
wers to said articles of itnpeacbmenf, and submit 
to a trial on the same." 

The motion being read, Mr. King, as Chair- 
roan of the Managers, ssud, that the object of the 
House of Representatives in preferring this Im- 
peachment was the attainment of justice, to the 
gentleman at the bar, as well as to the Uommoa- 
wcalth. It was not the wish of the Managers to 
press forward tlte trial to the inconvenience of the 
accused, and they were desirous that all reasonable 
time should be allowed him for his defence. The 
House uf Representatives did not think it proper 
to interpose an opinion as to the length of time re- * 
^luested in the'motion submitted to the Court; they 
considered it a question exclusively within tlie ju- 
ri<:diction of the Court, and would cheerfully ac- 
quiesce in their decision. 

The President i4ifornied the Respondent, that 
the Court would take time lo consider his motion, 
and would he in session tomorrow morning at li 
o'clock ', upon which the Respondent, the Mana- 
^<*rs, and ttie Members of the Hon. Housci witb- 

It was then moved that the ehambers and galler- 
ies bb cleared of spedtators. 

Mr. Owight thought that tbe procecdincs being 
■properly of a public character,speclators should be 
alio wed tr remain throughout the whole. 

Mr. Sullivan said, Uiat there was a distinction to 
be observed ; — that when the accused was present^ 
and the trial was actually going on, the Court 
should be open ; hut that'it slkould be otherwise 
when the Court were deliberatiua on tlie •course 
'they should pursue j — and he cited the precedent 
of Judge Chase's trial. 

Upon a vote bein* uke0| tbe House was order- 
ed to be cleared. 

After sitting about an hour with closed doors, 
the House was again opened to spectators. 

Mr.SuUivan moved thaiihe Senate pass an order 
to prohibit the publication of the articles of im- 
peachment at present. Mr. S. supported his mo- 
tion by remarking upon the impropriety of sub- 
mitting the specific articles to public discus- 
aion before the Court were ready to investigate 
them, and urged the practice ot other courts in 
similar cases. 



The Prasident said the Glcrlc was not au- 
thorised to furnish a copy of the articles. It 
seemed also to be the general sense of the Court 
that they ought not to be published^ although no ex- 
press oraer was passed on the subject. 

The Court was then adjourned lo tomorrow 
morning at half past 10 o'clock. 

HOUSE OF REPRESENTATIVES. 

Tuesday, Feb. 6. 

Mr. KiDg from tbe managers of the im- 
peachment, reported that they had carried to 
tbe Senate the articles &lc. 

The Hon. Mr. Yarnum came down witl{ 
A message to inform the House tliat the Sen- 
ate were about to organise themselves into a 
Court of Impeachment, for the trial of James 
Prescott Judge of Probate &tc. — that seats 
have been assigned for the managers, in tiie 
area opposite to the Chair of the President, 
and that chairs have been appropriated for 
the members of the House upon the right 
of the President. 

Ordered, that the House will thif day at* 
tend the Hon. Senate upon the trial of 
James Prescott, Judge of Probate, for mis- 
conduct and maladministration in his office. 
And the House proceeded in a body to the 
Hon. Senate, after which they returned to 
their own room. 



IN SENATE. 

WsnifESDAT, Feb. 7. 

The Senate sat with closed doors till 11 o'clock. 
At half-past 11 Mr. Lyman was chared with a 
message to inform the Hon. House oi Rspresen- 
tatives that tbe Senate was about to resolve itself 
into a Court of Impeachment for the consideration 
of the articles oichibited against Judge Prescott. 

In a few minutes Mr. Tudor came upwith a mes- 
sage from the House, and informed the President 
that the House had received notice of the intention 
of the Senate, and would prepare to act accord- 

COURT OF IMPEACHMENT. 

Commonwealth vs. James Prescott^ Esq. Judge of 
Probate, &c. for the County of Middlesex. 

Soon after, tbe Speaker, the six Managers vho 
attended yesterday, the other members of tli^ House, 
the Respondent, and his Counsel, came in and took 
their respective seats. 

Tbe Crier opened the Court by Proclamation, 
and the Respondent was called. 

The President read the Respondent's motion of 
yesterday, praying for a continuance to tbe first 
session of the nextCreneral Coui-t. 

The President put the (|uestioo en granting tjie 
Respondent's prayer, and it was decided by yeas 
and nays as follows, vis : 

YEAS.-— Messrs. DooUtde, Bigelow, Pwichtf 
Lyman, Williams. Gardner and Gray— 7. 

NAYS.-^Messrs. Bourne, Thomas, Ruggles, 
Whitteinore, Sullivan, Allen, Revaokis, Loneley^ 
Tufts, Parker, Hunewell, Pickman, BarUett, 
Welles, Brooks and Varnuin^-16 

So the Respondent's prayer was refused. 

An order lor the assignment of a day was read 
by Mr. SULLIVAN, who moved that the blank 
tiierein shoukl be mied with tlie first Wednesday 
of May next. 

Mr. PICKMAN moved to amend by striking 
out the first Wednesday of May, nod substituting 
Tuesday the 20th inst. at 10 rclecl^, A. M. as the 
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kimc to heAr theRtf^^Dndem's miswer) and of Wed- u 
nesday the 2ist at 10 o*clock» A. M. as the tame of 
proceeding to trial 

Mr. WILUAM3 called for a division of the 
question. ^ 

Mr. HOAR (Counsel for Respondent) did not 
know whether it would be proper for hioi to speak 
on this question. He proiessed himself entirely 
Unacquainted with the rulfesofthat Hon. Court, 
and ro&e merely to ask> whether he bould with pro* 
priety l>e lieara oh the motion before tlie Court. 

SAr, PICKM AN inquired, as to a point of order, 
in general terms, whether Counsel should be al- 
lowed to address the 6ourt on a motion from one 
llf its iiiembeis. 

The PRESIDENT decided, that in a matter of 
so much consequence to the Respondent it must be 
in order for him to be heard, and directed his 
Counsel to proceed. 

^ Mr. HOAR then said that, on examining the af- 
tides of impeachment last evenikig, the Kespbnd- 
ent had found that in relation to the facts stated in 
bne of them, it would be necessary for him to send 
into a neighbouring state foir the purpose of obtain- 
ing evidence. It was Uncertain Whether the wit- 
nesses to be examined would easily be iound, and 
if thejr should, whether they . would not require 
some time to recollect all the circumstances to be 
inquired of. He presumed the sole object of this 
impeathtileht 6A toe part of the House of Repre- 
sentatives, was to ascertain by a full and fair ex- 
i&minalion whether the Riespohaent was in t^uth in- 
iloceiit or gUiltvof the several charges exhibited a- 
eainst him. He averred that if only the single ar- 
uele alluded to had been exhibited, it would not 
have been possible for the ntepondent to have pre- 
parefi liis evidence upon that alone within the very 
ishort timd limited in the ainendment proposed ;— 
iind thatiftbtLt ameikdni<int should be atioptbd, it 
would not be possible fdir him as Counsel for the 
Hesppndent^ submit such a course of remark on 
the Respondent's case as the Court inust deem ne- 
cessary to Ihe equitable administration Of justice. 
With regard to the fourteen other Articles it would 
be Riecessary for the Respoadeni to send to vari- 
fous and distant pkrte of the Count]r of Middlesex, 
(\n which County the acts complained of aro al- 
le^red to have been committed.) to get evidence 
cii certain fa<;ts explauatdry of the char^^S contain- 
ed in them. Each one of these inqiuiries, if the 
Respondent was to bestow on them that degree of 
attention which he owedj as a dut;^, to the Hon. 
Honee of Representatives and to himself, would 
ikleiBeSsariiv occupy not one or two days only, but a 
considerable part of the whole time allotted for 
preparation. Mr. H. said he could not believe it 
necessary for him to go at length into an argument 
on this quj^stipn^ before so many gentlemen who 
hiust have been accustomed to estimate the diffi- 
culty and delay of procuring evidence, and making 
preparations Jor trial ' That it was usual in ordi 
nary cases to qrant as much time as had been ask- 
ed for by the Respondent, and that it could not be 
thought otherwise than reasonable that such an 
indulgence should in thkrciftse be extended to htm. 
That if so early a dfty sho«l4 be assijpied as that 
proposed by Air. Pickman''8 amendment, the Res- 
pondent would undoubtedly be obliged to submit 
at that time a new motion of postponement ; and 
would be able to satisfy this Hon. Court abundant- 
ly, that a ferther continuance would be absc»)utely 
necessary to the attainment of justice. 

Mr. King said, that the managers, acting in be- 
half of the House of Representatives, did not deem 
it to be their duty to interpose an opinion in the 
preliminary proceedings of the court, and that 
they were willing that such time should be allowed 
^o the respondent as the court should think prop- 
er. 



. The ^juestioB wa« then taken for itriking ont, 
and carried in the affirmative. 

TEAS.— Messrs. Bourne, Thprnas, Rugglcsy 
Whiuemore, Bigeiow, Allen, Reynolds^Tufts^ar- 
ker, >¥illiams, Fickman, Bartlett^ Gray. Brooks^ 
and Varnnm.--15. * 

NAYS. — Messrs. DooUltle; Sullivan, tiOndey, 
P wight, Lyman, Gardner, Hunewell and Welles. 
—8. 

The qnestion was then taken on the other part 
of Mr. Pickman*s motion and determined in the 
negative. 

X £ AS. — ^RuggleSjWhittemore, Allen, Reynolds, 
Piftkman, Bartiett, Gray and yarni|m,---8. 

NA¥Sr-:Bourhe,Thbtaas; D<kilittle, Sullivan, 
Bigelow, Ldngley, Tufte^ Dwight, Parker, Lyman, 
WiiliamsyGaraner, Hone well, Welles and Brooks. 
—16. 

Mr. LTMAN moVed as a substitute for the part 
struck out that the trial should be postponed to the 
first Tuesday of the first session ot the next Gener* 
al Court. Decided in the negative. 

YEAS— Messrs. DooKttle, Bigelow, Dwight 
Lyman, Williams, Gardner am) Pickman. — 1. 

NAYS— Messrs. Bourne, Thomas, Rugglesy 
Whittemore, Sullivan, Alleuj Reynolds, Longley, 
Tufts, Parker, Hunewell, Bartlett, Welles, Gray, 
Brooks and Varnura — 16. 

Mr. WILLIAMS moved as a substitute that tb« 
second Wednesday of March next, sboidd be as- 
signed for the. trial. The motion was carried. 

YEAS — Messrsi Bourne, Thomas, Jluggles, 
Whittemore, Bigelow, Allen, Reynolds. Longley, 
Tufts^ Parker, Williams, Lyman^ Gardner, Hun* 
ewell, Bartlett, Welles and Brooks.-^!?. 

NAYS.— Messrs Doolittte) Sullivan, Dwight, 
Pickman, Gray andVamum ^^6. 

The President inquired if the respondent or the 
managers had any motion tot>ffer. 

Ml*. HOAR after consulting with the Respond- 
ent, said that after the Order which, had just pas- 
sed, he presumed it would not be proper to submit a 
tnotion for &n extension of the time allowed the 
Respondent for preparing his defence The Res- 
pondent had fears that ue should not be able to 
make the necessary investigations in so short a 
time as had been assigned him, but that he would 
use his endeavours to be ready, as he was well a- 
ware tlat it was his duty to submit to whatever 
the Court should think proper to order op the sub- 
ject. From the Respondent's knowledge in rela- 
tion to the facts mentioned in some of the articles, 
«ind his ignorance of those alluded to in others, 
the Resppndent thought that he might be able to 
prepare his defence against some of the articJes, 
out not against all within the time assigned. Mr. 
H. thought it was his duty to make these things 
known to the Court, although he deemed it im- 
proper, after the order which had been passed, 
to make a motion for a further time. 

Mr. SULLIVAN suffgested that it would be 
proper that motions lur continuance should be 
supported by affidavit as is usual in other courts gf 
justice>that the court ^ught not to act on these gen- 
eral suggestions of the parties. He therefore moved 
that the Court should adjourn until tomorrow at 11 
o'clock, in order that the Respondent might have 
time to make an affidavit of such facts as he wisli* 
ed to present to the Court. 

Mr. HOAR said the Respondent would be grate- 
ful for an opportunity to state the reasons for re- 
questing further time, and he wished that such 
opportunity might be given, as proposed by Mr. 
Sullivan. 

Mr KING moved to amend the 15th article by 
inserting the wdrd Jonas in the place of Jostphf if 
the Respondent would consehtto such amendment, 

Mr HOAR answered that the Respondent had 
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iio objectioii, and the article was amended accord- 
ingly- 

The Coart adjotrired at 12 o*c)oclc to tomor- 
row at 10 A.M. 

IN SENATE. 

Ordered, that a ^committee be appointed it in- 
<iaire whether the Senate can sit as a Court of 
ympeachiQent after the Legislature siialHbe pro- 
iogued 

Messrs Williams, Lyman and Siilftviin Were 
Appointed on this Committee^ 



HOUSE OF REPRESEN'TATIVES. 

Wednesday, Feb. 7. 
Tlie Hon. Mr. Lymari came down with a mes- 
sage to inform tfie House that the Senate were 
now organiaiine themselves into A Court of im- 
peaohraent. Mr. Tudor %vas charged with a mes- 
sage to the Hop. Senate to inform them that the 
House would attend forthwith. The House then 
proceedc'd in a body to the Senate Chamher, 
is here Chey remained until the Court adjodrucd. 



L\ SENATffi. 
' •. Tburbday, Feb. 8. 

The committee appointed to consider and 
report wliether the Senate have authority to 
sit as a court of impeachment after the ad- 
journment of the Legislature reporleil, that 
they cannot find any constitutiohai provis- 
ion which will authorize the Sei^ate to sit as 
a court of impeachment, except during the 
session of the Greneral Court. - 

Soon after U, the President sakJ that the hour 
had arrived so which the Court of Impeachment 
was adjourned, 

Mr. felGELOW Was charged to notify the 
House of Representatives that the Court was about 
to be opened. 

Mr. 5TURGIS came up from the House to in- 
form the Senate that the House having heen so no* 
tified would iiumediately attend. 

The Speaker, Managers, &c. in the same order 
M yesterday, entered and took their seats. 
COURT OF IMPEACHMENT. 
Commoiuvealth vs. James trescott, Judge, fee. 

The Court was then opened by proclamation, 
and the Respondent called. 

Mr. HOAR rose and said that by leave mid di- 
rection Of the Court,tI)e Respondent had prepared 
an affidavit, which he begged leave to read. 

li iames PreSteott, depose and sav, that it will, 
, as I betitsrve, be necesxaiy in my defence on the 
trial of the impeachment now peviding against me 
before thfe H6n. Senate, to procure the testimony 
of a witness (v witnesses from the State of New 
Hampshire; the testimony of witnesses from the 
tavifis of Groton) FeppereM, Littleton, Tyngsbo- 
rough, Townsend, Billerica, Sberbiirne, Burling- 
ton and Medford in the County of Middlesex, and 
in harvard in the County of Worcester; that the 
facts and circuiv'stanoes eottnected wiUi the charge 
pH conlauied iu some of the articles of said im- 
jieachmentt »f any ofsaidfaets he true, having 
been forgotten by me, it will be necessary for me 
to exantuie numerous documents in the Probate 
OJice in said County, and thatj for the purposes 
aforesaid, for instructing my counsel and giving 
them opportunity to compare the charges afore- 
said with said testimony, and with the constitution 
tind laws of the Commonwealth, and to ptepare to 
exhibit a full and fair statement of said case to the 
Hon. Court, which is to hear and determine the 



sane, a coiisideraUe time will be necessary. I ant 
fully confidant that it will aot be in my power so tc^ 
prepare for my defence^ . that the Hon. Court can 
be made ftcqoaintad with the facts essential to a 
just decision of ^aid eausei in a less time than twor 
months from this day. 

JAMES ITRESCOTT. 

Mr. I^TMAN said that he had yesterday been in 
favour of extending the time for the Respondent to 
answer, and supported as that proposition now 
was by aifidiavh, he saW no pretext upon which thef 
indulgence coald be reasonably refused. The Res* 
pondeiit had declared on oath that he could not be 
ready in a less time than two months. It was cer- 
tainly important that this Court should not only 
administer justice, but that the^ should also guard 
against the appearance of precipitation Or unfair- 
ness in relutioir to the Respondent. He therefore 
moved the following order, viz : 

Ordered, That instead of the time heretofore as- 
signedj Wednesday, the 11th day of April ne*t, at 
JO o'clock, A. M^ shall be the time for receiving 
the answer of James Prescott, Esq. Judge of Pro- 
bate, fee. on the articles of Inopeachroent preferred 
against him by the House of Representatives, and 
of proceeding to the trial oi the same. 

Mr. DOOLITTLE moved to amend by sirikingr 
out Wednesday the llth of April and inserting the 
second Thursday -of the first session of the next 
Oenera] Court. 

The question on the amendment being taken by 
Yeas and Nnys, it was rejected by the following 
vote. 

YEAS,— Messrs. Bourne, Doolittle, Dwight, 
Williams, Gardner, Fickman and Gray-^7. 

NAY S-^Messrs. Thomas, Ruggles, Whittemore, 
Sullivan, Eastman, Bigelow, ARen, Reynolds^ 
Lontfley, Tufts, Parker, Lyman, Huneweli, Bart- 
lett, Welles, Brooks and Varnum — 17. 

Mr^ FICKMAN moved to amend by striking oot 
the llth of AjMrii and inserting the Mth — assigning 
as a reason that the town meetings were to be held 
on the second Monday of April for the people to 
give lit their votes upon the amendments to tlie 
Constitution^ and that these meetings might be 
continued till the llth. 

Mr. LYMAN accepted this amendment, and the 
order thus amended was passed by the following 
vote: 

YEAS^Messrs. Boitrne, Thomas, Doofittlcj 
Sulilvau, Eastman, Bigelow, Allen, Longley,Tufts^ 
Dwiglit, Lvman, Williams, Gardner, Hunewcil^ 
Pickman, Bartiett, WeMes. Gray and Brooks — 19- 

NAYS — Messrs. Ruggles, Whittemore, Rey- 
nolds, Pa»4ter and Varnum — 5. 

Mr. KING said he was instructed by the Board 
of Managers to inquire if any and what order had 
been taken by the Uourt asto subpoenas for suai- 
moning witnesses. 

ThePRESIDENTsa4d an order had been taken 
and he referred to the Record. 
^ The CLERK read from die Record the previs- 
ion which had been made, which extended only tQ 
bringii^ in the witnesses themselves. 

Mr. KING said it might also be necessary to re- 
quire witnesses to biing into Court beoks, papers 
and documeats, and that the Court might see fit 
upon the sti^gesiion so to amend their order as to 
extend to this further power. 

By direction of the President this motion tras 
submitted in writing as follows, viz : 

Ordered, that the Clerk be authorized and re- 
quired upon application of the managers in behalf 
of the House of Representatives, or of the Res- 
pondent, or of his Counsel, to issue subpccnas to 
.any person or perons having the custody of ' re- 
cords,"papers Or documents, which maybe mater- 
ial as evidence on the trial, to produce'and exhibit 
the »ame. 
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The order wasptssedl unanimously. 

The PRESIDENT then asked if either party 
Stad any other motion to submit. 

Mr. HOAR iiuid the Respondent had none. 

Mr.KINGrei^uested time for the Managers to 
iconsnit and afteraieonsultacion of a fevminates, 
read the following order. 

'< Ordered, that the Responfient file with the 
Clerk of the Senate his answer to the several ar- 
ticles of impeachment exhiliited by the manners 
in behalf of the Hoos^ of Representatives agaiast 
bim^ aod now pending before the Hon. Court, ten 
days before the said eigltteenth day of Api'il next, 
and that the said Clerk be required to furnish the 
managers with a copy thereof," ^^ 

Mr. HOAR said the Respondent had no oRc- 
jtion to make^and the oi'der was passed unanimous-^ 

Ay. 

No other motion being made by either party, 
4he Court was adjourned to 10 o'clock iu the morn- 
ing of the 18th day of April next j and the seyeral 
parties withdrew. 



HOUSE OF REPRESENTATIVES. 

THUaSJ>AY, F£B. 15. 

Mr. HUBBARD^ of Boston, stated to the House 
ihat hejiad been applied to by Judge frescott to 
assist in his defence against 'the articles of im- 

Eeacliment which had been exhibited by the House, 
[e observed that by one of their rules no member 
was permitted to act as ciounsel for either party 
Jiefore a joint committee of the Legislature, or a 
committee of the House. His case did not come 
within the letter of the rule, but he thought it did 
within the spirit of it. He therefore requested, if 
$t %vas consistent with the honor and digeity of the 
House, that tbey would grant him permission to 
Act as counsel forjudge .Prescott. He stated 
some personal considerations which induced him 
io make the request, and observed that precedents 
«of such an indulgence were common in the British 
Parliament. 

On motion of Mr. GRAY, Mr. Hubbard's re- 
quest was gi-anted. 



IN SENATE. 

TuEspAT, Aprii. 17. 

This being the day to which the General Court 
was pTorosued, for the purpose of proceeding with 
jtho trial ofthe case of impeachment pending be- 
fore die Senate, a quorum of this body was formed 
and a committee wasappoiated, tobejoined by the 
House, to inform his Excellency the Uovernor that 
4hey are ready to receive any communication he 
.may think proper to make to them. The Senate 
■flat a sliort time with closed doors, and adjourned 
to 9 o'clocW tomorrow morning. 



HOUSE OF REPRESENTATIVES. 

Tuesday, Aprul 17. 

The Speaker took the chair at 11 o'clock, but 
there being no quorum, die House adjoornod'to<4 
o'clock, P.M. 

JSFTERJfOOJf. 
The Speaker took the chair at 4 o'clock^ but a 
quorum not Appearing, the Speaker was rec|uested 
itu address lettei*s to the members ofthe neighbor- 
ing towns, not present, informing them their pres- 
ence wafi necesi^ary, and the Houie adjottmed to 9 
;9!cl9ck topiorrow iuoroio|(. 



j IN SENATE. 

Wednesday, Afeil IS. 
COURT OF IMPEACHMENT. 

Commonwealth vs James PtesaMt 4^. 

A few minutes before 11 o'clock, on motion o^' 
Mr. Pickman, a messaee was sent to the House <^ 
Representatives to inlorm them that the Senate 
was about to resolye itself into a Court for the 
trial of the impeachment of James Prescott, Judge 
of Probate, &c. for the County of Middlesex. Mr. 
Welles was charged with the message. 

Immediately anery Mr. Stureis, of Boston, enter* 
ed w^h a message from the House of Representa- 
tiveo, stating that the House with their ManagerSj| 
would attend fortliwitlu 

The Speaker, Messrs. King, Dutton, Shil% 
Fay, and Ldand, Managers on the part of the 
Houie, together with the rest of the members of 
the House, entered the Senate Chamber and took 
the seats assigned them respectively. Messrs. 
Baylies and Lincoln, ofthe board of Managers, 
were absent. 

The Court having been opened bv proclama- 
tion, the President administered to Mr. Hyde, a 
senator from Berkshire, who was not sworn at the 
last session, the oath prefcribed to bO taken by 
members of the Court. 

The Respondent came in, attended by Messrs;. 
Wm. Prescott, George BlaJce, Daniel Webster^ 
Samuel Hoar, Samuel Hubbard, and Augustus 
Peabody, his counsel. 

The President said that the time appointed for 
this trial had arrived, and asked the Respondent if 
be WAS now ready to make ans»ver to the articles 
of impeachroent preferred against him. 

Mr. WEBSTER on the p-nrtof the Respondent 
replied, that he appeared there with his learned 
associates as Counsel for the Respondent. That 
his Hon. Client had been furnisheci with a copy of 
the articles exhibited aeainst him, and had prepar- 
ed an answer, which he was instructed to read to 
the Court. Mr. Webster tl^en read the answer as 
follows : 

The ANSWER of JAMES PRESCOTT, Judge 
of the Probate of Wills, and for granting Ad- 
ministrations, for the County of Middlesex, to 
the Articles of Impeachment exhibited against 
him by the House of Representatives of the said 
Commonwealth. 

And now this Respondent, in bis own 
proper person, comes into this Court, and 
protesting that there is no misconduct or 
mal-administration in his said office, partic- 
ularjv alleged in the said Articles of Im- 
peacnment^ to which he is bound by law to 
make answer ; and saving to himself now, 
and at all times hereafter, all benefit of ex- 
•ception to the insufficiency of said Articles^ 
and each and every of them, nevertheless of- 
fers the following-facts and observations, by 
way of answer to the said Artid«s. 

The first of the ^aid Articles of Impeach* 
ment charges and accuses the Respondeat 
as follows, viz. That he, " on the 14th day 
of October, 181j6, at his ofiSce in Groton, in 
said County, and not at any Probate Court 
held according to law did decree and gnant 
I letters of Administration on the estate of one 
Nathaniel Lakin to one Abel Tarbell, Esq. 
and thereupon did issue a warrant of ap- 
praisement and order of notice, and did then 
I and there wilfully and corruptly demant) and 
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receive of satd Tarbell for the business a- 
foresaid, as fees of office, other and greater 
fees than are by law allowed, to wit, the sum 
offi?e dollar^ and My eight cents." And 
that '^ the Respondent did then and tbeve 
refuse to make and deliver to said Tarbell an 
acqount of the items for which said sum was 
paid, althoueh by said Tarbell thereto, re- 
quiestect*" And tl^at '' the It,espondent af- 
terwards during apd upon, the settlement of 
said eatate,did wilfully and corruptly demand 
and receive of and (Vom said Tarbell divers 
sums, as fees of office, other aqd greater than 
^re by law allowed therefor ; to wit, the sum 
of thirty ?six dollars and nineteen cents." 

The matter of charge contained in thisAr- 
ticle appears to consist of three separate and 
c^stinet acci:^satio,ns, viz. 1. That the said let- 
ters of administration were granted aqd de- 
creed by this Respondenr improperly, be- 
cause nof done at any Probate Ooqrt, held 
according to law. 2. That illegal fees of 
office were demanded and received by the 
Bespondent, for granting said letters and for 
the performance of other official acts, res- 
pecting the settlement of said estate. S. 
That the Respondent, althoqgh requested, 
refused to give to, tU? parties an account of 
the items of fees, so demanded and received 
bj^ him. ^ 

To these several and distinct accusations 
the Respondeixt will pow proceed to mal^e 
distinct answers. 

And first, as to the regularity and legality 
of the Coi^rt holden at the time, when said 
letters were granted. — ^This respondent doth 
triily feel, and would express, the most un- 
feigned astonishment at this article of 
charge. The ground of it is to him wholly 
unl^nown. He ha& supposed that the hold- 
ing of said Court, in the manner ix\ which it 
was hoi den. was not only according to usage, 
bu,t expre^ty authorized and provided for by a 
statute ofthe Commonwealth ; and he is en- 
tirely unable even to conjecture the reasons oiji 
which this part of the article is expected to 
be supported^ The statute, of March 7,1 806, 
made expressVy lor fixing the times and pla- 
ces of holding the Court of Probate in the 
County of Middlesex, declares; that when 
it ahalb apptar to (he Judge to he for the gen- 
eral &ene/i/, or thi interest cf individuals^ he 
shaU 6e andheisjxdly authorized and empow- 
ered to appoint such times and ptaces, oiher 
than ^ose parlicvlarly- mentioned in said act, 
for holding^said' Court , as he aHidll deem ex- 
pedientf bygimng pvhlic notice tftereofj or 
^^tifyiv^ aU concerned. This law, as 
f«r as this Respottdeni; knows or believes, 
has evec b^en, and is still, unrepealsd and in 
full force. This plain and express statute 
provision renders it unnecessary to consider 
how far, and for what purposes, the Courts 
of Probate of this Commonwealth are Courts 
always open, an4' authorized, at all times, to 



receive applications and transact business^ 
upon due notice ; and whether the laws,^ 
made at several times, under 4he colonial 
and provincial govempients, as well as un- 
der the present constitution, requiring Judgt 
es pf Probate to hold Courts at stated days 
and places, are to be considered as restrk- 
tive of their powers, as to the times of hold- 
ing their Courts, or only as directory and 
positive; to the end only, that there might 
be certain fixed days ai^d places, when and 
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vb^e suitors might be assured of an oppor-. 
imt^ of transacting their concerns in thosQ 
Courts. 

Under the provisions of this statute, this 
Respondent held a Court at Qrojton, on th^ 
14th day of October 1816, at the instance, 
and on the request of the said Tarbell, and 
for his coi^venience, having first given due 
notice to all persons interested in the said 
Court. And this Respondent says, that hfi ^ 
did, acting under the authority and accor- 
ding to the provision of the statute aforesaid, 
deem it ei^pedient to bold said Court, at the 
time and place aforesaid, and for the purpos- 
es aforesaid ; and that h.e did cause due and 
legal notice of the time and place of holding 
said Court to he given to all persons concern- 
ed therein. And this Respondent further 
saith, that he never knew or heard of any 
complaint, or dissatisfaction of the parties 
caucerned ii^ said business, either then, or 
at any other time since, on account of the 
time or place of holding said Court ^ nor has 
he ever Heard or learned that any evil or in- 
convenience resulted therefrom, or that any 
one ever made a question ofthe propriety or 
legality thereof, until the exhibition of the 
said Articles against him. And the said 
Respondient is at this moment wholly at a 
I loss to know, by what construction of said 
I statute, if unrepealed, the Honorable House 
of Representatives has found his conduct in 
^his respect to be illegal ; and. he is equaHy 
at a loss to know, by what other statute, the 
said; statute is supposed to have been repeal 
ed. And he humbly sub);nits,that if he have 
misconstrued this statute, which be trusts he 
has not done, or any other statute,, which is 
supposed to repeal it, (of whieh he has no 
knowledge,nor ever understood, nor believed 
that any body supposed there was any such 
repealing statute) be ought still not to, lie ad- 
judged guilty in the piemises, if his error 
shall appear to be nothing more than an er- 
ror of judgment. He confidently trusts, 
however, that he has committed no error in 
this particular ; that there is the unambigu- 
ous tei^t of a written law to authot^ize what- 
ever he has done m tnc premises, and that 
his conduct^ in this; respect, was in every 
particular justifiable and proper. 

The second matter of charge, in the said 
first Article, respects the demanding and re- 
ceiving, by this Respondent, of illegal fea& 
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of office, for granting administration, and for 
other official services respecting said estate. 
It is kiiown to the members of this Honora- 
ble Court, that the compensation allowed to 
Judges of Pro bate, in the several Counties 
of this Commonwealth, has not been uni- 
form, either in amount, or the manner of 
HKikiug it ; that in some Counties, the Judg- 
es have received both a stated salary and 
fees, and in others that they received fees 

only. 

This Respondent has been compensated, 
by fees alone, for the whole time in which 
he has holden his office. It is also well 
known, as this Hespondent presumes, to the 
members of this Court, that the statute of 
this Commonwealth, commpniy called the 
Fee BUI, does not define and limit the fees, 
which shall be paid for al! the official acts, 
necessary to' be rendered and performed by 
Judges of probate. Some of those most 
common and important are enumerated,and 
die fees thereof defined ; others are stated, 
and the fees defined, subject to conditions 
and qualifications, of which the person re- 
ceiving the fees is to be judge ; and of oth- 
ers, which are necessary, and aie applied 
for, and rendered in the settlement of almost 
every estate, the statute says nothing. For 
example, ftiere are, among many others, the» 
following services and duties, performed and 
l^endered by the different Judges of Probate 
in the Commonwealth constantly, for which 
\|)o particular fees are prescribed by the stat- 
utes, viz : 

Petition for administration ; decree there- 
on ; notices and record. Executor's peti- 
tion for probate of will ; decree thereon ; 
letters testamentary ; duplicate order of no- 
tice. Letters of guardianship o ver persons non 
compos mentia ; or spendthrifts ; complaint 
to authorize such letter ; order and warrant 
to Selectmen ; citation to party ; return, tri- 
al and decree. Petition for the guardian- 
ship ; decree thereon ; bond ; duplicate order ; 
notices and record. Petition for guardian- 
ship to minors and decree thereon. List of 
debts, when petition is made to Supreme Ju- 
dicial Court or Court of Common Pleas, for 
the sale of real estate ; petition for the sale 
and certificate thereon ; bond for the sale ; 
approval thereof ; certificate of approval and 
licence. Widow's petition for allowance, 
decree thereon and warrant. Widow's peti- 
tion for dower, decifee and warrant. Peti- 
tion for the sale of personal estate, decree 
and warrant. Representation of insolvency, 
and warrant. Petition for sale of real 
estate, orders of notice and copy, Ssc. 
kc. 

It tsalso well known that the jurisdiction of 
the Probate Court,consists of two parts, tech* 
nically called its conUntiousliL its amicai/^ ju- 
risdiction; the,/?rf/ embracing those controver- 
lies in which adverse pai^ties appear to de^iand 
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the judgmenrof the Court on matters in dif- 
ference between tliem ; the Zotter, those cases 
in which, as the statute expresses it, th^re is 
no litigation, but where the party applies lo 
receive such regular documents and author* 
ities, as are necessary to enable him to as- 
sunie a particular character, such as that of 
an admmistrator, or to perform certain legal 
acts in that character.. In this last class of 
cases, the persons applying have, in a great 
majority of instances, the assistance of no 
counsel whatever ; and in .as great a majori- 
ty, are wholly uniformed themselves, of what 
is necessary to be done by themselves. It is 
well known, that persons thus situated ex- 
pect to receive at the Probate office, infor- 
mation and instruction, respecting their du- 
ties ; and also to be furnished with all ne- 
cessary papers for them to execute, in order 
to obtain the order or decree, or authority 
required. — For example, an Administrator 
wishes to petition for leave to sell personal 
property. — He cannot, in nine cases out of 
ten, draw th^ Petition himself ; it is not 
made the official duty of the Judge to draw 
it, but only to decide on it, when it is present- 
ed : it is not the duty of the Register to draw 
it, but only to record it, and to record the or- 
der that shall be made upon it. A resort ta 
counsel, therefore, would be, in every such 
case, the *only alternative ; and as there are 
no solicitors or attornies in constant attend- 
ance on these Courts, the expense of resort- 
ing to Counsel for the purpose of obtaining 
these formal but necessary papers, would be, 
in many cases, very consi Jerable. Hence 
there has been a practice, as this Respond- 
ent believes, in all the Probate Courts in the 
Commonwealth, that such papers should be' 
furnished, at the Probate Office, and feea 
paid therefor on the same scale, or at the 
same rate, at which other papers emanating 
fVom the Court, are lo be paid for by tho 
statute. — If, for example, application be 
made for admini-ft ration on the estate of a^ 
intestate, there must be a memorial or peti-- 
tion, setting forth the right, in which thepar^ 
ty applies ; whether as widow of the deceas-*^ 
ed, or next of kin, or creditor. And if a» 
next of kin, whether there be no widow, or 
whether the application be made with tho' 
consent of the widow ; or if as creditor, wheth-^ 
there be neither widow, or next of kin ; or 
whether the application be made whh their* 
consent, or for what other cause. This, 
memorial or petition, as this Respondent ^as. 
already observed, in most cases cannot be^ 
drawn by the parly himself; the expense of" 
applying to counsel would not be small, and" 
for a long course of time, probably from th& 
t#ery first institution of these Courts, the prac- 
tice has been to furnish this and s&|nilar pa- 
pers from the Probate Office ; the expense 
of it to be included in the general amX^unt or 
expenses of administration. The Rej'pond*^. 
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«nt has stated this merely by way of exam- 
pie; as ft is material for a just defence of 
liiinself, and the vindtcation of his character, 
that he should set ierth the actual state of 
the law, respecting fees in the Probate Office. 
From tliis actually existing stat« of the law, it re- 
sults, as might naturally be expected, that between 
different Counties, some difference exists, as to the 
expense of obtaining administratio* and settling 
estates ; either, because a few c«nts more or less, 
may be ch»rgnd} in one place than in another, for 
the same paper; or, because more correct and 
complete papers are repaired, in one Court than 
another, as the foandation of the orders and de- 
crees of the Court. — Sotlutt this Respondent verily 
beiieve!>, that no man can tell what would be the 
pi ecise expense of obtaining a letter of administra- 
tion, in any County of this St ate ,me rely by examin- 
ing the fee bill, and without reference to the usage 
4ind practice in the Probate Office of such County. 
It may bC| that in the Office which this Respondent 
has hoiden and exercised, more complete and reg- 
ular papers and proceed iugs may have been re- 
quired, than in son»e other Counties. He has too 
snuch con^dence in the justice of this Court to sup- 
pose, that it would attrioiite that fact, if it existed, 
to <i base and nnwoithy motive, of multififying pa- 
lters and documents for his own benefit, unless 
some ssbstantial evidence be produced to make 
out such a charge. . Before such an impatation be 
cast upon him, let it be stated and shew^i, what 
tinneccssary paper or voucher iliis Respondeat has 
been in the kal/it of requiting; in what cases he 
has sought to enhance ms own fees, by imposing 
uanecessary burdens on suitors ; x>rhosr, or when, 
lie has insisted on more accuracy ajid particularity, 
in proceedings before him, than the(i;f^odof the 
parties themselves, or the public benefit requires. 
And on an occasiou so deeply affecting his interest, 
ills character, and his honor, as the present, he 
teels himself justitied in appealing to the higher 
Tribunals of Justice, in which his proceeding are 
iiied and revised, and to the whole Profession 
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in the County wherein he is Judge, <for an opinion 
on the regularity and accuracy, with which proceed- 1 
inj^s before him have been conducted, and on the ' 
effect thereof, upon the interest of parties, and of 
:the public. 

This Respondent humbly trust<^thRt this Honor- 
aibte Court will not adjudge him guilty of trans- 
^ressingthe Ian', in regard to fees, until it be shewn ; 
what tlvat law is, and in what measure, and Jto what '. 
extent, he has transgressed it. Il can never be 
made plum nnd manifest, that he has wilfully vio- 
lated the law, till it be shewn that the law itself is 
pUin and manifest. This Respondent has already 
ebscrved, tiiat in hi8judgn.ent, no man cun telF, 
[what would be the expense of a Probate proceed- 
kne, in any County in this State, simply by the/ee 
jfi7lfH.n(\ without reference to the practice in such 
County. And tlie Respondent derives great confi- 
dence in this opinion, from the articles of impeach- 
ment themselves. In tlie very article now under 
>«onsideraiion, as well as in otiieis, the Honorable 
Jlousc of Representatives accuse this Respondent 
loftiijcing illegal fees, for services therein mention- 
ed ; but they do not state, norsetfortii, what the 
jegal fees would jiave been for those services^ or 
what excess the Respondent has received. The 
Hespondcnt does not mention thismerely asa tech- 
jiical objection to the form of the article, but as 
proof that there is no [ilain, well known, certain 
and uniform law on this subject, independent of 
local practice or particular usage. The Honora- 
ble House of Representatives allcg^e, in this 
article, that for granting fetters ol adminis- 
tration, issuing warrant of apprnisment. and order 
of notice, this Respondent ' •Tvi'Uftil.ly aao corruptly 



received $5 58 ; which svoi is alleged to be i|. 
greater sum than the law allows. But it is not 
stated, what sum the law does allow, for such setf 
vices, or what is the amount of ilbgal fees,ftllegefi 
to have been received. It is represented, that tho 
Respondeat took more than lef al fees, for an or- 
der of notice. It is admitted therefore, that some 
fee may be legally taken for such an order ; and 
yet it is not possible to refer to any express proviso- 
lOD of law warranting it. There is no such express 
provision of law. While the Respondent, there- 
fore, is accused df transgressing the laW) and Of 
receiving illegal fees, the law, which he is said to 
have broken, is not piroduoed, and the legal fees 
are not stated, nor tbe measure of bis supposed 
offence ascertained or defined. 

This Respoodent humbly submits to the consid- 
eration of this Honorable Couit, that tlie practice 
of paying Judges of Probate, in whole or in part 
by fees, has always prevailed in this Toramon- 
weaith ; and was borrowed, probably, from the 
usaf^e of the Courts, which exercise similar juris- 
diction in England. 

In these last mentioned Courts, the Judges and 
Registcrti, have been, and still are, as this Kcsponr 
dent believes, paid by fees of office ; the particular 
item^Of which are established by usage, or the au- 
thor!^ of the Courts themselves, according to what 
is tbouflhtjostand reasonable, and not by an act 
of Parliament. 

In this Commonwealth, soon after the granting 
of the Charter of William a.id Mary, the fees for 
certain services of the Judges and Registers were 
filled by law. Subsequent statutes have extended 
and altered these provisions. But still there are 
veiy niaiur cases, in which the amount of fees is to 
be settled and determined, without any provision 
of the statute in that behalf. 

If this be an jmproiier or unsafe state of the law, 
this Respondent is not answerable for it. If it be 
unwise or injudicious,thus to place a public officer 
in a situation, in which he must, of necessity, in 
some cases judge of the amount of his owncom'!> 
pensation, it is not the fault of this Respondent that 
such is his situation. He claims no infallibility for 
his own judgment : he does not deny that his judg- 
ment, like the judgment of other men, nay mis- 
lead him, wltb^^ut his knowledge, in cases in whicJi 
he hiinself iias an interest. But he confidently 
maintains that nothing short of plain oppression^ 
of corruption, and wilfal mal-pracUce can be a 
sufficient ground for a judgment against him. U* 
tbei-e be not a plain and well known law, if any 
thing be left to his judgment and ^discretion, 
it must l>e shewn, that he has wilfully aiid corrupt- 
ly abused that discretion, before this Honorable 
Court can pronounce on him a sentence of con- 
demnation. 

This Respomlent readily admits that excessive 
and extravagant demands of fees for official servi- 
ces, especiaUy if repeated and continued, would 
be evklence of corruption, or might amount to ex- 
tortion, if done under color of office. He is entire- 
ly willing to be judged, upon this priaciple and by 
this rule. If extortion be proved against him, he 
neither wishes nor expects acquittal. But he knows 
that this cannot be pioved against him ; and he 
solemnly protests against being condemned, be- 
cause, iri a particular instance he may have mis- 
judged or mistaken his duty ; he invokes that nni- 
versal sense of justice, whicii dwells in the breast 
of every honorable man, to prdtect hitfi from con- 
demnation, on- any such ground as bis having re* 
ceived, not an extravai^ant, but a moderate and 
reasonable fee of office, in a case in which, wbatv 
ever others may think, he thought, and had at least 
some reason fiar thinking, that such fee properly 
^nd legally appertained to tlie office which he held. 
JBefore {MiKeitiBg laore particularly to jlhe ctm. 
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Anted in the ^rst Article, this Respondent thinks 
k proper to make a few farther onservalions on 
the subject of these specml Courts, which the stat- 
ute authorizes to be holden, and which occsision- 
aliy are and have been holden. 

These Courts are hoiden, not for the eonven- 
ience of the Judge, but tor that of the parties. U 
is the interest of the Judge, of course, that his 
Courts should be holden as seldota as possible, and 
thatns much business as possible should be des- 
patched at one Cdurt. Every special Court is a 
new call on his time and attention, and is often at- 
tended with nuch personal inconvenience to hiiyi- 
self. The law does not make it his duty to hold 
any such special Courts j but it authorizes him so 
' to do, it he see fit, and if the interest a^d conven- 
ience of parties seem to require it. They are 
therefore always holden j when holden at all, not 
for his benefit, bnt for that of others. From the 
nature of the case, there is some increase of ex- 
pense necessarijy attending the transaction of busi- 
ness, in these special Courts. The Register does 
not attend these CiDurts, and the services ordinari- 
ly pefformed by him, are therefore, to be procur-' 
ed to be performed by some one else. If a letter 
of administration, for example, be granted at such 
a Court, it cannot be presently recorded, because 
the Register is not there to record it. Therefore 
a copy must be taken and certified by the Judge, 
and kept for, or transmitted to the Register ; in 
order tnat a regular record may be made up : and 
so of all oilier papers. The expense of these co- 

1)ie«>, and other similar small charges, must be 
>onie, either by the Judge himself, or by the par- 
ty, at whose request, and for whose benefit they 
are incurred. Hence it has been well understood, 
by those who have frequent oepasious to attend 
these Courts, that the transaction of business 
therein is liable to be attended with som^ small 
augmentation of expense; and infonnntton of this 
is ordinarily given to persons applying fur sufeh 
Courts. 

Having submitted the^e general facts and obser- 
Tations, this Respondent will now proceed to a 
more particular statement of*the circumstances of 
the case mentioned in the first aiticle. This Res- 
)7ondent admits, that in October 18l6, a letter of 
administration was ernnted by him to Abel Tar- 
bell, on the estate of Nathaniel Lakin. He admits 
also, iliat for various fees and expenses, he re- 
ceived uf said Tarbell the sum of 5^,58; but he 
denies,^ thnt said sum was paid exclusively for the 
services and duties in the said Article mentioned. 
This letter of administration was granted at a spe- 
cial Probate Court holden for that purpose only, 
and for the convenience, and by the special re- 

Siiestof said Tarhell. It was not atteiideU by the 
;egister; and this Respondent was therefore 
boutid to see that proper provision was made to 
take and preserve copies of the papers and niin- 
ntes of the proet'edirigs*, to enable the Register af- 
terwards to make up a proper and regular record. 
The papers and documents usually necessary for 
such an occasion, and whk:h this Respondent be- 
lieves wei^ ma^le and prepared on this occasion, 
are as follows, viz : A {)e(itioB or memorial for 
the administration on said estate , decree of the 
Judge granting admiiiistrati'on ; the Letter of Ad- 
ministration : the administrator's bond for the 
faithful discharge of his duty; a wnrrant of ap- 
praisal ; an ordec on the administrator to gi/e no- 
tice, prescribing the form, according to the pro* 
visions of the statute; and the notices themselves, 
in tk'ipiicare, HNrhWh are usually made out at the 
Probnte Office. The ivhole expense of obtaining 
these fTaperS) at a regular Probate Court, in the 
County of Middlesex, would have been $SyGO', 
and in some Counties it would have been more. — 
*rhe additional expense, arising from the various 



circumstances before mentioned, this ficing a spe- 
cial Probate Court, and unatt6nded hy the Begis- 
ter^ appears to have been a few cents' lower than 
two dollars; making in tlie whole ]^5,58. 

Tliis Court therefore will tit once perceiv^j that 
in this case the Respondent, for the mere benefit 
and advantage of the party, assigned a day f^t- the 
holding of this Court, and gave nie own attention 
and time to it, which no law required him to doy 
which time and attention thus given, were there- 
fore given entirely gratuitotsly ; the amount re- 
ceived beyond the ordinary sum^ being barely suf- 
ficient to defray the expcrniie of the extraordinary 
clerical duty, which the case made heeessaty — 
And this Respondent now, upon these facts and 
circumstances, cheerfully and confidently submits 
to the judgment and justice of this Honourable 
Courts whether his conduct, in this particular, has 
l>een illegal and oppressive. The article proceeds 
further to charge this Respondent with havrng 
subsequently received, during and upon the settle- 
ment of saicf estate, Hilfuily and corruptly, the ^um 
of thirty six dollars and nineteen cents, which, as 
it is alleged, is more than the legal fees in that he- 
half accruing and arisin|. Here, as before, this 
Respondent has great difficulty in answering the 
charge, because it is not definite and particular.— 
But ne alleges and avers^ that he received no ille- 
gal fees whatever, and that his own fees, the Reg- 
ister's fees; and as he believes, the expenses of an 
application to the Court of Common Pleas rela- 
tive to tliis estate, together make up the sum of 
j^35,iH > vrhirli are charged and allowed in said 
administrator's account. And it appears from the 
record, that for the accomatodation of the parties, 
this Respondent held' six special Courts, for the 
transaction of the business of this estate. For a 
moi*e minute and pariicullir answer to this pnii of 
th^ article^ the Respondent must reserve himself, 
till he shall be better and more fully informed of 
tlie particulars, on which the charge itself is found- 
ed. The only remaining ch»rg(( in this article, is 
that which alleges, tliat this Rcsiiondent did refuse 
to make and deliver to said Tarbell nn account of 
the items, for which said sum of J^5;58 wsa 
paid, though thereto by the said Tarbell requested. 
To tbis'the Respondent can only say, thai he has 
no knowledge or recollection of any such demand 
and denies that any such was ever made. He coufd 
possibly have had no expecta4icn,if he had the wish, 
of keeping any thing secret by ^uch tefusai,. 
as the amount of the sum received by him was of 
course to be entered in the administrator's account 
nor was there any motive for any vonceaiment 
whatever. If there be any evidence therefore of 
the fact thus alleged against the Rrapondent, it 
must be founded in mistake or misiipprehension, 
and this he confidently trusts he shall be able to 
shew, when he shall be informed of the natuie 
of such evidence, and what it is. At present he is 
wholly unapprised of any such evidence. He ]» 
perfoctfy conscious, Ihatthf fact is not nsis charged, 
and be shall meet the evidence, therelJ»re, when' 
it is produced, in such manner as may be iu hia 
power. This Respondent has now gone through (he 
observations^ which he wishes to s^ibmtt on this 
first article of IrapcaQhroeiit. He i»as stated n» 
tact, which he does not believe to be true, and which « 
he is not willing to maintain by his oath, if so re- 
quired. And he avers, that he is not guilty of the 
misconduct or mal-administrntion charged in this 
first article, or any part thereof. 

The second Aiticle ef Impeachmentcliarges tte - 
Respondent, with having transacted Probate bu- 
siness, at a time nnd place, other than such as are 
authorized by law ; aud, niso, with having receiv- 
ed illegal f(-0!«, for cehMin Letters of ^ariiiai - 
shin, granted to Lemuel Patket'tf over hke pec^ois 
and estates of J<^m F. ^htpherdy Jolm Shepketci, 
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and FrtmcU Shtpherd. For all answer to the lint 
of Uiese cbarges, the Respondent refers to what 
has been stated in the answer to the first Aiticle. 

As to the seeondy he admits that on the 29th of 
Jane 1818, he did grant Letters of Guanhanship 
tb tlM said Parker) over the persons aforesaid, 
and did receive fees therefor ; but he denies that 
m-^ceceived any illegal or improper fees what- 
ever. 

The facts and circumstances attending this trans- 
action are subsUntiallv as foIloMfl« About the pe- 
riod alluded to, there lived in Pepperel, one John 
F. Shepherd, mentioned in the article. He had 
a wife and two sons, John Shepherd and Francis 
Shepherd. These sons were suuposedi hj reason 
of mental debility, to be incapaole of takiaj^ care 
of themselves, and as the father was a spenothrift, 
the family either then was, or expected soon to be- 
come a cnarge upon the town. An annuity had 
^een eiven to Mrs. Shepherd, the wife of John F. 
Shepherd, by the will of her father. The over- 
seers of the poor of the town of Pepperel were de- 
sirous of securing this annuity, so that tJie annual 
Eayments should hot i>e wasted, by the said hu«' 
and, but appropriated and applied to the maMiie- 
nance of the wife and family. They deemed it pro- 
per to take legal advice on this subject,and applied 
to this Respondent, as a practising lawyer, lor his 
opinion in the case ; ^'hich opinion he gave, and 
cnarged and received therefor a proper and just 
fee. Finding that the overseers, as such, couk) 
exercise no authority or interference in the case, 
an application was then made to this Respond- 
ent, as Judge of Probate, for tl)e appointment of a 
Guardian over the thvce Shepherds, the fatlier as 
tt si)endthrift, aud the sons as persons, jwn compotes 
viaUis. An inquisition issued on this application 
in common form, and being returned, and no ob- 
jection being made, the said Parker was appoint- 
ed Guardian over these persons. No person ap- 
peared to resist the api>li('Htioo,and it wasaccord- 
ingly granted, ia usaal form, and as matter of 
coarse. Being thus appointed guardian, the said 
Pill ker had further occasion for legol advice and 
assistance, with respect to the manner in which he 
should secure the aforesaid annuity; a sulnect 
which had no maimcrof connexion with any thing 
which had eomc or which was likely to come, before 
this Respondent as Judge ; and ou this subject, the 
said Parker desired, and this Respondent gave, 
as well he mighr, advice and direction as Coun- 
sel ; and charged and received tlierefer, as well 
he migiit, a proper and reasonable fee. And this 
Resi)oudcnt doih not knuw, but he suj>po»es it pro- 
bable, tliat these fees were paid to hini,at the lime 
when the said Parker paid the official fees for his 
.letters of Guardianship. Whether this Respond- 
eat gave any receipt therelor, he doth not remem- 
ber aud caanot say, nor doth he Know, nor can he 
say, precisely, what sum he charged and received 
for his advice as aforesaid. The official fees for 
the said l»>tters and other necessary papers, would 
b« ^19,80; the additional ex|)eiibe, it being a 
special Court, would probably be two or tluee 
dollars, and the diflei'eiii:e between the amount of 
these sums, and the sum paid by said Parker, was 
the amount due from saici Parker to this Respond- 
ent personally, for professional advice and dfirect- 
ienW aforesaid. Whether this Respondent had 
a right, in this case, to give professional advice, of 
which however he supposes no doubt can be reas- 
onably entertained, is a question, which does not 
at present arise. He is charged in this article, 
with having demanded and received illegal fees of 
oiUce ; this charge he utterly denies, and it cannot 
be made good by now contending, that although 
he did not officially receive any excees of fees, yet 
that he did receive in another capacity riioney, 
which he had no right to receive. Reserving 



therefore, for a snbseqaent part of liis answer anj^ 
observations, which ha may wish to submit on ibe 
charges of havinc acted as counsel, in certain ca- 
ses, the Respondent concludes his answers to this 
article by averring, that be is no wise guilty of the 
misiiondoct and mal-adtninistration charged 
therein. 

The third, fourth, and fifth Articles of Im- 
peachment, respectively charge the Respondent 
with having helden Courts in an illegal manner, 
and with bavins received illegal fees, in die cases 
of Benjamin Dix, administrator of £ri Rogers, 
Joseph Butterfiekl, administrator of Simeon 
Brown, and Luiw Allen, administratrix o< Shobal 
C. Allen. ^ For tfie seneral principles and observa- 
tions applicable to these cases, the R 'spondent re- 
fersto what be hassaid in answer to the nrst Article. 
Ha wholly denif8,that he hasholden any illegal court ^ 
or received any illegal fees, as set forth in tile 
third, fourth and fiftn Articles, or either of them ; 
and sfnrs, he is not guilty of the misconduct and 
mal-aiiministration, as charged in said Articles, or 
either of them. ■ ■ 

The sixth Article of Impeachment^ advances 
against this Respondent an accusation of great im- 
portance, and of a most grave character. 

It charges him with having been of counsel, aad 
of iiaving received lees, in a case pendius in hia 
own Court, before himself as Judge;&. with luivini^ 
taken a retainer to carry on, before himself, and 
and to prosecute to a successful issue a legal pro- 
cess, in which there were adverse paities and ad- 
Terse inteiQests. It alleges in particular, that on 
the 23d dnv of May 1805, he was retained in behalf 
of Mniy Trowbricige, as her attorney, to procure^ 
in the rrubate Court, the assignment to his client 
of an estate, of which she and her sister were co- 
parceners; and that he,as Judge of said Court, on 
the same day, did issue his warrant, for the ap- 
praisement of the estate, as prepiratorv to a final 
judgment in the case. It is not indeed further ex- 
^)ressly said, that he did in fact, render a final judg- 
ment, in the premises, in favor of his client \ but 
the general complexion of the article is such, asio 
make a clear and decisive impression^ that this 
i>espondent has been of Counsel^ and taken fees, 
on matters Judged and to be judged between party 
and pai-ty, in his ovro Court, and before himself. 

The Kespondent cannot but know and feel, 
how unfavorable an impression, such a charge, 
itanctioned by the House of Representatives, must 
necessarily make, on his case and on his character.^ 
And he cannot but most deeplv lament,tliat thutHoa. 
House should have given the sanction of its niy- 
thoriiy to a charge of such enormity against him* 
without a sumewliat more exact, knowledge of the 
facts attending the transaction. And this Respond- 
ent cannot but perceive clearly^ and feel most sen- 
sibly, that however innocent he maybe, of the 
matter of this charge, and however clear he may 
now be al>le to inhke his innocence appear, he stitl 
is a great and di^iiressed sufferer under the efiect 
neccHsarily produced, by the mere bringing of such 
a charge, on such auAhoriiy, against him. 

A short narration of the facts, connected vi ifli 
ibe subject of this Article, will .put the Honorable 
Court in possession of the case, as it actually ex- 
ists. 

The Respondent, tone before he Was appointed 
Judge of Probate, had been Counsel for tne said 
Mary Irowbrid^e. She lived ia Groton, and nitli 
her sister, the wife of Francis CHampney, who li- 
ved in New Hampshira, was coparcener cf the es- 
tate alluded to, inlierited from their ancestors. 

The sisters were not on terms of aniity or inter- 
course. The said Mary was in possession of tile 
estate, and her sister's husband demanded rent, lor 
his wife's part of it. The faid Mary objecied pay- 
ing rent, but as rent was still insisted ou, she s\isU> , 
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ed to obtftio n. Mverancc and diTision of the prop- 
erty. The Respondent wad applied to, on her be- 
^ haiff on this occasion ', and he, for a long time, 
' endeavored to obtain, either a severance of the 
property by ac reem^nt, or some other amicable 
adjustment of the difficulty. For this purpose, a* 
noDg other services^ he made one journev to New 
Ipswich, in JNew-Hampshire, when* Cbampney 
hved. These attempts proving all ineffectual, 
nothing remained but to resort to legal process, in 
order Oiat the land might be either divided, or as- 
signed to one of the sisters, according to the pro- 
vision of law. Before the petition for this pur- 
pose was however actually presented to the Court 
of Probate, the Judge of that Court died, and this 
Respondent was appointed in his place. Having 
accepted the office, be immediate^ informed the 
parties in this case, that an embarrassment had a- 
risen, and that he was, of course, indisposed to 
take judicial cognizance of a cause in which he 
had been counsel. And yet this Respondent sup- 
poses, that if no other arrangement had been a- 
dopted, it would have been his duty to have grant- 
ed the common processes, and to have, rendered 
judgment in the case, at least proybrma, so that 
the parties might have taken the cause to the 
higher Court; for otherwise he doth not know 
bow the parties could ever obtain theirrights, as no 
particular provisions, for such a case, then existed, 
as far as this Respondent knows. In point of fact, 
however, he never did adjudge the cause, even 
pr^/orma, nor do anything further in the premises, 
except as hereinafter stated, and by the express 
desire of both parties. Both parties well knowing 
his situation in the case, and being now desirous 
of putting an end to tlie controversy, agreed that 
the land should be appraised by competent judces, 
and the moiety of one of the sisters conveyfcT to 
the other, by deed, for such sum as tliese apprais- 
ers should award. It was agreed also by the par- 
ties^ that this Respondent should designate the ap- 
praisers, and he aid so, and a formal warrant was 
issued, that they might be sworn. Tbey.appraised 
the land, the parties were satisfied with the ap- 
praisement, and deeds were executed releasineand 
eoQveving the moiety of Mrs. Champney .to Mary 
Trowbridge. 

This is the whole and true history of this trans- 
action ; and surely this Respondent may be allowed 
to express his reicret and astonishment, that such 
an occurrence, fifteen years after it took place, 
^without complaint or suggestion from the parties 
concerned, should now be made the foundation of 
such a charge as the HonoriU>le House of Repre- 
sentatives have, in this Article, exhibited against 
bim. And he avers that he is in nowise guilty of 
any misconduct ur mal-administration, as cliarged 
against him, in this sixth article. 

The seventh article accuses the Respondent, of 
having given adviceVand counsel, to one Whiting 
the guardian of certain wards, in and about the 
settlement of his aceouots, as such guardian. This 
Respondent admits, that it is vary probable that 
he rendered certain professional services to f aid 
Whiting, as gnaixlian, as well he might do, for 
which he charged and received the customary fees ; 
bnt he wholly denies that he was counsel of, or re- 
tained for, said Whiting in any controversy before 
him, in which said Whiting was party, or that he 
in tliat case, or any other, acted as counsel in any 
matter in judicial controversy before himself ; and 
he denies that he charged said Whiting fees, as 
counsel, for any act or thing proper to be done by 
him as Judge } and in as much as the said Article 
does not shite in particular, who the wards were, 
or what the advice was, or what circumstances ex- 
isted makins it improper in the Respondent to give 
professionaf advice in the case, he must reserve a 
more particular answer to this Article, till he shall 
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be more partienlariy informed of the matters, of 
which he is herein accost ; and so he saith that 
of the misconduct and mal-aJdministration charged 
in said seventh Article he is in nowise guilty. 

The eighth Article alleges, that in Nov. 1818, the 
Respondent, advised with and directed one^Josiah 
Crosby, as his attorney and counsel, concerning 
the settlement of a certain account, then and there 
to be settled by said Crosby before him as Judge ; 
and that theResnondent received t wo dollars there- 
tor, and allowed it in the account. 

This Respondent saith to this eharee, that he 
has a very imperfect recollection of the transac- 
tion referred to in this Article. He is confident 
that at this time, he gave no advice to any execu- 
tor, administrator, or guardian as such^ in any civ- 
il action, and that he cnarged and received no fee^ 
or compensation as counsel, for anv thing which< 
he oegut to have done as Judge. He thinks that 
he recollects that the said Crosby had some indi- 
vidual personal interest connected with the es- 
tate, of which he happened to be administrator ; 
diat in relation to that interest, he was asked for^ 
and gave professional advice, as well he might do. 
Farther than this he has no recollection. He 
must wait therefore the development of the chr- 
cumstances in the evidence ; perfectly satisfied 
that if no more than the truth appears, nothing 
can be substantiated to impeach nis integrity or 
the propriety of his conduct. He says, iherefore^ 
that he is not euilty of the miscoiiduct«and mal-ad- 
ministration cnarged in tiiis eighth Article. 

As to the matter charged against this Respon- 
dent in the ninth Article, he saith that he deniei 
the existence of any such occurrences or circum- 
stances, as are therein mentioned and saith he is 
not guilty, in manner as chareed therein. 

The tenth article of impeaciiment charges and 
accuses the Respondent, in substance as ToHowsy 
viz. that he advised with and directed one Peter 
Stevens, as attorney and counsel of said Stevens, 
upon the subject of an administration on the estate 
of the father of the said Peier. then lately deceas- 
ed,*and received two doilai-s therefor. This Re- 
spondent contends that this Article, like several 
of the foregoing, contains no allegation of any of- 
(ence or misconduct in the Respondent. Yfhy 
might not the Respondent give advice to tlie said 
Stevens, as well as to any oUier client P It is not 
alleged that any application was pending before 
this Respondent, or that he was called on, official- 
ly, to do any act whatever for or affecting the said 
Stevens. It is not said even, that said^ Stevens 
was an administrator, or had occasion for any of- 
ficial act of this Respondent whatever. 

This Respondent, kowever, does not refrain,not- 
withstanding the obvious insufficiency and nullity 
of this Article, from stating the laru in relation to 
the case, which he supposes is alluded to. Peter 
Stevens mentioned in the Article, had interfered 
and intermeddled with the estate of his father, 
Simon Stevens deceased. He was, in conse- 
quence thereof sued as executor de son tort. Be- 
ing thus sued, and judgment obtained against him, f 
he applied to tliis Respondent for advice, how far 
he could still protect himself, by taking out letters 
of administration. This Respondent gave him 
such advice as he thought correct and proper, and 
there the matter ended. Stevens never was ad- 
miuistratoi of his father's estate, and of course 
never applied to the Respondent as such. The 
Respondent knows no other fact material to a full 
understanding of this transaction ; he avers, that 
his conduct in the premises was every way cor- 
rect and proper, and that he is not guilty of any 
misconduct or mal-administration as charged a- 
gainst him, iA this tenth article. 

The charge contained in the eleventh article, is 
that the Respondent, in April 1818, gave advice to 
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oae Jotiah Lacke, as administraior of Joaiah 
liCMBke deceased, relative to an administriiticB ac- 
4Miiit ; asd received therefor five doliurs. The 
Respoodeat in answer to this charge saitb) that a* 
for as he remembers, he did rei>der and perform 
certain professional services for the administrator 
QD this estate, as well and lawfully he night do ; 
k being. relative to ao matter in controversy ia his 
iConrt, or ia which he was not as competent as 
oUiAr coaaseli to fi\'e advice and assistance. He 
'«aith) therefore, that of the mailer charged in this 
article, he is not guilty. 

Tho Respondent BOW proceeds ta the twelfth 
Article, which charges and accuses him as fol- 
lows; vis. I^at*^ he, in June 1815, at Framing- 
iham, in said County of Middlesex, oae Alpbeus 
Ware, who before had been, and thea was guar- 
•dian, of one Jotham Breck, a nepsoa non compos 
fla«nli«) bmng aibout to pi*esent«is account of his 
goftvdiansbip,of his said ward for •oMowance, and 
tbereapon a contiovermr haviag arisea between 
'tjie said Ware and oae'NathaB Grout, who, as otie 
of the overseers of tJie poor of the tov^u, in which 
•said Breck had his settlement, attended said Court 
la examine said accountx, respecting some prop- 
erty belonging to the ward of said Ware, and 
sthereupen the said Frescott, overhearing the con- 
versatioa 4)etweea the said Ware and the said 
tCrvout, res^ctiftg aaid ward's estate, proposed to 
■advise and iastnict them therein *, and thereupon 
-the said Prescott being than and there Judee as 
aforesaid, did lulvise with and direct tlio said Ware 
4kad Gront,co«ceruing the settlement ol the account 
aforesaid, and the interest and estate of the said 
ward, and the guardianship of the aforesttid Ware, 
4knd tlie said account thereafter, on the day afore- 
said, was sworn lo by the said Ware, and was ex- 
amined aod with the consent of said Grout, was 
allowed by the said Judge j and the said Prescott 
then and thew first demanded of said Grout, as 
i!ees for advice and counsel as aforesaid, the sum 
4i( five doHars, and upon the refusal of saki Grout 
to p»y the same, the said Prescott demanded the 
•enoie of the said Ware : and the said Ware ab- 
Jieclingtothe payment 'thereof, the said Prescott 
riien and there proposed to the said Ware, tliat if 
he would pa^ the said sum of &xe dollars, he 
would in nis said offii^e of Judge, insert aad allow 
the same to the said Ware, in ais said account of 
Guardianship, then before sworn to, and with the 
consent of said Grout, aHowed by tho saidJud|[e. 
And the said Ware then and there still ^jeetms 
thereto, bf caase the said account as allowed, had 
been consented to by the aforenamed Grout, ac- 
ting as overseer to me poor as aforesaid ; the said 
Prescott insisted on the payment tiic«cof, and to 
overcome 4he objection of said Ware thereto, stat- 
ed to the said Ware, that * the overseers of tlie 
•poor need kaow nothing about it' And the said 
Ware. then and there, upoa tlus urgejit and repeat- 
ed denmnds of t4ie said Prescott, and upon bis 
proposition to insert the same charge in the guar- 
dianship account aforesaid, and to>Hllow the same 
without the know jedse^yf the said Grou€, did pay 
to the said Prescott the sand sum of five dollars.- — 
And thoreon the said Prescott dkl insert by intei*^ 
tinoRtion a charge .of five doHars, for the nieney su 
paid to him,, ns aforesaid, in the ^ardianaliip ae- 
eeant of said Ware, and did pay and allow the 
same accordingly.*' 

Befora proceeding to remariL on the substance 
•f this charge., or on fhetnanner, in whieli it is ex- 
pressed, the Respoadent will lay before tliisCourt 
k concise history of the facts, as>tliey exist, and ns 
he expects to he able to make tliem m)penr. At 
or near the tune mentioned in the article, the said 
Ware therein ntsntioned whs aliout to present, for 
^ewaace, to the Prrhate Court, hia account, as 
Wuardian -of one iirc'«k, . a pei-son nen compos men- 
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ti». He had exhibited the aceouat to the Over- 
seers of the Poor of the town, for their examina- 
tion. No law requires this } yet it is often recom- 
mended to be done j for better security against the 
allowance of unjust accounts in such cases. These 
oieriseers had examined the account, and were 
satisfied with it, aad had signed a certifkate to 
that efiect; and the account, when presented was 
unobjected td, and appearing to be regular and 
correct, would be allowed ofconrse. Ware th« 
guardian, presented this account for allowaace, at 
Framingham, at the time mentioned in the article. 
Grout, who was one of tlie overseers of the poor, 
in the town where Breck lived,happened to be pre- 
sent at Framiagham, either accidentally, or on ac- 
count of other business in the Probate Court. As 
before observed, there was no objection to al-ow- 
ing and passing the account, and it was matter of 
course, that it should be done, and that the com^ 
mon onler and decree should be drawn up by tlie 
Register. Ware then applied to the Resftoiraent, 
for advice and information respecting certain notes 
of hand, m which his ward was interested. The 
ctroimstances attending these notes %vere these.-— 
Breck, the ward of W^re, had sometime before, 
probably before the guardianship, given a deed of 
certain land to two men of thd name of Bridges, 
Breck's wife had refused to i^inquish her dower 
in the land ; the purchasers therefore had given 
notes for the purchase money, payable when she 
should so relinquish. Sha stilldeclimng, the object 
of Ware's inquiries was to learn, in what manner- 
the purchasers could pay the purchase money, 
with safety to themselves, notwithstanding this her 
refu$ial to relinquish dower or how to furnish them 
an indemnity. On this point Ware asked adviee 
from this Respondent, and as the Respondent sup- 
posed, asked it of him professionally, and as a law- 
yer. The case had nothing to do with any official 
duty of the Respondent. He was tfot bound to 
give advice to guardians what processes to insti- 
tute in the Courts of law, or what other remedies 
to pursue to obtain the propnty or assert the 
rights of their wards. He never imagined that 
Ware expected this advice of hiin as Judge ef 
Probate, it being so entirely and exclusively a case 
for professional advice, and not for official direc- 
tion. Having given this advice, he expected of 
course to be paid for it, like other counsel, and 
ahhough Ware manifested some reluctanoe. he 
paid it, nevertheless, and it was allowed to nim, 
and as the Respondent supposes properly allowed, 
in his account ; and the Respondent was happy af- 
terwards to learn, that by following the advice thus 
by hire given the object sought hud been obtained. 
The Respondent avers upon his veracity and con- 
science, that he was conscious of no illegality or 
impropriety in this matter. 

ft appeared to him a very proper case, for the 
guardian to ask and obtain piK>fessional advice ; 
indeed he could hardly proceed without it. It ap- 
peared to him, most clearly, that it was proper and 
competent for him to give such adnce ; and, of 
course if the advice was necessary and pioper, the 
expense of it was to be allowed, like anj otherex- 

Kense^ in the account. Whatever opinion may be 
olden of the prudence of thi.? transaction, in a 
matter so inconsiderable, this Respondent de- 
clares, that he was wholly innocent of any improp- 
er or corrupt motive. It never occurred to him 
that his conduct, in this case, might be questiona- 
ble, or that it would expose him to any crimination 
or suspicion whatever. If he acted wrong, it was 
merely and entirely aa error of judement, for 
which he hopes (he candid interpretation of this 
Court. But he contends that he has ho^n guilty 
of no misconduct or mal-administration whatever. 
The only official act done by him in the case was 
allowing the five dollars paid by Ware for t Jie ad*' 
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vice. Before \UU is made out to. be miscoAduot or 
corruption, it must appear^ that tins Respondent 
knew, that Ware, as guardiiin, had no occasion to 
1;^ out that sum for such a punpose ; or that he 
procured him to lay it out, for bis, the Respond- 
ent's own benefit, still knowing that there was no 
just and proper occaeioo for it,. But this Respond- 
ent avera, that it was a fit and proper case, at least 
in his opinion, for the guardian to take advice ; 
that the sum paid by the guardian was reasonable, 
and that therefore it was properly and justly al- 
lowed. And this Respondent doth u|tei)y deny, 
and if this Court would allow faim, is ready to 
maintain this denial by his oath, that he ever, in 
the first instance, proposed to oner this his advice 
while unasked, or that he interfered in the con- 
versation of the partie^ for the f)urpo8e of offering 
such advice ; or ili^t he ever said or intimated to 
the said Ware, that the transaction might or ctSuld 
be kept secret from the overseers. 

The Respondent hopes he may be allowed to in- 
voke the caution and candor of thei Court, ia re> 
gard to charges, to which the zeal of willing and 
beated wftnesses appear to have given great col- 
orfHg, and which therefore might produce an uti- 
just effect, on the Respondent's case, unless di- 
vested of that coloring and examined m their own 
nature and character. This article would repre- 
sent the Respondent in ah odious and disgusting 
point of view, independent of anv legal crime or 
official misconduct. It would hold hini forth as of- 
ficiously overhearing otherpersons' conversations ; 
as volunteering and obtruding his professional ad- 
vice, on those who do not wish for it ; as not only 
a&kina[ a fee, Imi as, in an extraordinary manner, 
insisting upon it, and being urgent for it ; and, fi- 
nally, as allowing the item in the account by iater- 
Jtneation, as if a sort of forgery had been added to 
his other crimc8> 

The Respondent means not to complain ; but he 
does most solemnly adjure this high and Honorable 
Court, not to adjudge him guilty till some substan- 
tial act of wilful and corrupt misconduct be proved 
agriinst him. 

He trusts that his judges will examine into tlie 
fiubstance of the charges produced ; that they will 
judge him by the plain standard of the law ; that 
they will require a well proved case of legal mis- 
«:onduct and maladministration, before they con- 
demn him ; and that they will not judge him by 
any incidental or unessential circumstances, which 
may consist merely in peculiarity of manner, and 
which are often easily misrepresented^ and diffi- 
cult to bedispn>ved, e^en when wholly unfoundrd. 

With respect to giving adrice to administrators, 
executors and guardi ins, generally, this Respond- 
ent supposes th.it every Judge of Probate in the 
Commonwealtb, who was a practising hiwyer, be- 
fore the late law, gave such persons advice and 
jMrofessiunal assistance, as freely as to other per- 
sons, except in matters of controversy coming be- 
fore them as Judges. If an administrator wished 
to sue a note, or a boad, or to defend a «uit on a 
fiote. or OB a bond, or to do any ot^r act or thing 
requiring counsel, this Respondei^ k-nows do ren- 
eoHf nor any practice, rendering it improper for 
such administrator Co aoplv either to the Judge or 
Rcgi!«ter of Probate, and wv them to afford such 
afeistance and advi«ee. The la>v by the recent 
statute, has made a particuhur provision, asto some 
cases in this respecL TIte Respondent has no 
fiult to find with this sta uue, but llie very pass- 
ing of the law proves, what was under<«tood 
to be legal befwe. The Respondent tlieiefore 
miith, that he is not gnilty of the niisconditct or 
nal-adminis^ation charged in this twelfth Article. 

The thirteenth article charges the Respoodent 
with having been counsel for one Susan Cbpp, ad- 
ministratrix of Jeremiah CUpp, about and con- 



cerning said estate, and with Imving,, Bf li^r eooB* 
sel, as aforesaid, received a fee of tlire« dollarf. 
The Respondeat wholly denies tkat this article 
contains a charg^e of any legal erime whatever) or 
any thing to which be can pro|»eriy answer. In . 
point of fact, however he believes that he sever 
did receive any fees, as couqtel, of the said Sunav . 
Clappoa any ftcceudt whatever. He tbereforB 
denies all the matter of fact contained in aaid Ar« 
ticle. He believes that the said ByM^ did settle , 
aq aeoaunt before him, as Admiaistradrix of said • 
Jeremiah; tliat for the traB8ai(Ctio»«f tbis hmsU 
ness, for her special aooommodation, two speeial 
Probate Conris were koldea, aad be thinks it 
probabie, for reasons already given in answerhiK 
other articles, that two or three dollars additional 
expense might be incurred) hy the hokiiim of said 
Courts, and may have beenoaid by said Adminis- . 
tratrix. But ne wholly demes having been of 
counsel for said Susao, or buYtug rec^eived any 
fees as such ; and says therefore thaiof the matters 
and things in this article contained be is not guiU 

The fourteenth article charges and accus<(s this i 
Respondent as foliows, vie. that <' he being Judge 
as aforesaid, became and was the counsel of 
one Volin Walker, administrator of one Joh» 
Walker, deceased^ and on the first day of At > 
pril, 1815) did advise with and direct the said ad* 
mini%lrator, respecting his administratioB on said 
estate, aftd did demand and receive as fees there<i . 
for? of and froris saidadministraior the sma of five 
dollars, and the said James Prescott, befng Judgs 
as aforesaid, on the first day of June 1816, did fur« 
ther advise with |md direct said administrator,aud 
as bis couns^e) and attorney, of and concerning bia 
administration on said estate, and did demandand 
receive, as fees therefor of aiid from said adninisf 
ti-ator,efther-and further sums of n»(Uiey,.4m«ttntinc 
in the wliale to tiie sum of 15 dollars, and. the said 
Prescott being and coutiuuing Judue as sforesaidi^ 
OB divers days and times, between tbe said first day 
of Jane aforesaid, and Ihe seventeenth day of Mav> 
next after, did, as counsel and attorney of said ad< 
rainistrator, advise with and instruct him in tha 
farther adttiimstrut ion of said «state and for his- 
fees, for his advice and instruction and counsel, as. 
aforesaid, the said Prescott did demand and re-, 
ceive, of and from said administrator, other large • 
sums of money i to wit,- in tkc wbole,thesum of one ' 
hundred and twenty dollars^ apd tliesaid Prescott 
thereafter ia said omoe of Judge of Ptobate» did> 
allow all ttoe aforesaid soms to the said JohnWalkH- 
er, in the setAlenient oi his administration of th^ 
estate aforesaid." * 

As was observed in relation to the last precede 
ing Articla* the Respondent perceives in this nok 
charge imputing any legal offence whatever^ In 
relaaon to the oasc, mipposed to be alluded to, he 
remembers, that the admin tstratoi'«»f Joiin Walk- ■ , 
erbad various controversies and cofroems in lawy. 
in no w»y aanaected with any oAieial duty of thw - 
Respondent; that this Respondent was retained- 
sidd acted as counsel for ijie aasd administrator, in 
these K^onccras, for which he was paid, as far as be 
remembers, by sums similar to the small sums 
mentmiied ia tms Article.. And as va the simi of* 
one hundred ^nd twenty dollars mentioned tlteretn, 
tbis Respondeat recollects, that a suit was brought 
ia the Circuit Court of Common Pleas, by one 
Hopkins ngaj net Benjamin Thmnjuan, Janus ffaitt* 
e,' and Jesse Dean ; that this Bes|>ondenl was re- 
tained as CetuBsel on behalf of the defendants ; 
tliat it afterwards appeared that the heirs of .foha 
Walker would be eventually the sufferers, if a ra» 
CO very were had against the defendants; and that 
tberet'ore the said administrator reqnesled this' 
Kespondent to continue to conduct tbe defence, ai' 
tbe expense of said estate, which he did, aiid ia 
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the end, be rendered a mat and troe accoant of hit 
fees therein to snid Walker, which were aaid and 
he prewimes were afterwards allowed, like other 
similar chaises, m the eettlement of the account. 
And so the said Respondent saith that he is no way 
gaiity of the misconduct or maladministration, 
charged m said Article. 

The fifteenth and last article of these charges 
alleges, in sabstance, that the Respondent permit- 
ted himself to be retained as Counsel for tlie exe- 
cntrix of Jonas Adams, and did act as such) in ad- 
vising her in relation to her liability as executrix, 
for the sapport of a person supposed to be charge- 
able on the estate, for which advice he received 
£5) and subseqaentiy for similar advice on tlie 
aame subject 5'Omore ; which said sums were af- 
terwards allowed by him in her account as execu- 
trix. 

The Respondent in relation to this article has in 
the first place to remark, what has been already 
observed in relation to more than one of these ar- 
ticles, that he dotli not perceive what crime or of- 
fence was intended to be imputed to him bv this 
charge.-— He presumes it was as proper for nim to 
^ve professional advice to an executor or admin- 
istrator, as to any other clients, unless it were for 
some matter pendin| before him, in his official 
character, anci in which there was a controversy 
between adverse paities. Executors and admin- 
istrators on estates, in their controversivs withoth- 
er persons, and in a great variety of lep;al ques- 
tions which arise, altnough the will might nave 
been proved before this Kespendent, or the ad- 
minisU'ation granted by him, have nevertheless, in 
these subsequently arising controversies and ques* 
tions, no more connexion with this Renjondent in 
bis official character, than with any other Judge 
of Probate in the Commonwealth. 

In point of fact, this Respondent remembers, 
thai the said executrix did apply to him, not for 
any official act to be done i)y nim, nor for any pro- 
cess or proceeding in the Probate Court, but for 
certain legal opinions to be given by him as a law- 
yer on questions, in which she. was interested. — 
These opinions he gave, and was paid for them, 
and he presumes the sums so paid were allowed 
in her accounts. 

And the Respondent saith, that he is not guilty 
of any misconduct or mal-admiaistration in his said 
office, as charged in the fifteenth and last article. 
This Respondent has now laid before this Hon- 
orable Court such facts and circumstances by way 
of answer to the charges exhibited a^ast him, 
as the time allowed him would permit. These 
charges extend over a period of sixteen years, they 
relate to isery various transactions, and are some of 
them accompanied with circumstauDces now proba- 
bly forgotten. He trusts Uie Court will make due 
jallowance for considerations of this nature and not 
expect from him more minute details of transac- 
tions lone since past, than he may reasonably be 
supposed capable ef making, after such a lapse of 
time. 

The Respondent is not insensible to the effect, 
which the exhibition and publication of these 
articles have necessarily produced on the public 
sentiment. He has nevertheless cautiously refrained 
fro.m any effort to control or counteract that effect. 
Called upon constitutionally to answer before this 
high Court, he has forborne all appeal to any otlier 
tribunal ; satisfied that if his constitutional judges 
shall pronounce him not guilty of the crimes and 
the misdemeanors of wiiicb he is accused, an 
impartial and enlightened community will cheer- 
fully do justibe to his reputation and character. 

He now earnestly entreats of this Court a pa- 
tient and unbiassed examination of his case. If 
any one of its bonorable members should have con- 
ceired against him or his case any prejudice of 



whatever sort, he would solemaly call upon liim to 
flTuard against its effect upon his judgment. By 
tnelaw, which is hist and impartial; by the law, 
which knows neidner favo> nor affection, nor pas- 
sion nur prejudice; by the law, which Itelds itii e- 
qual and sovereign authority over him and tliose 
who are now to judge him; by4he law^ which in its 
benignly considers all men innocent, till they are 
proved to be gailty ; by the Uw, this Court has, an 
the presence of Uod, solemnly sworn to try and 
judge him. — He now awaits the result, with deep 
concern^ but not without composure ; with a con- 
fidence in these his judges, which bids him to hope 
assuredly for the best ; and with a consciousness 
of his own uorightness and integrity which will be 
sufficient with God's blessing to enable him to 8us>, 
tain the worst. 

JAMES PRESCOTT. 

Mr. KING, chairman of the managers, 
said that the committee appointed by the 
House of Representatives to conduct the 
Impeachment against James Prescott, 
Judge of Probate for the County of Mid- 
dlesex, having heard the answers of the Res- 
pondent to the several articles exhibited 
against him, would report said answers to the 
House of Representatives, that they might 
make their 'replication thereto. 

The President inquired whether the man- 
agers would propose any time for offering 
their replication. 

Mr. KING, after being informed that the 
Court would sit in the afternoon, replied that 
the managers would be ready to file the 
replication at 4 o'clock. 

The president asked if the managers, or. 
counsel for the respondent, had any motioK 
to submit. 

Mr. KING requested that if the subpcenas 
for the witnesses summoned on the part of 
the prosecution were returned, ihe witnesses 
might be called, in order to ascertain whether 
they were all present. 

The Clerk called them accordingly. 

Mr. WEBSTER said he did not bear 
Nathan Grout answer to his name. The 
Respondent considered his testimony to be of 
great importance to bis defence — he would 
therefore inquire of the honourable mana- 
gers whether they expected the attendance 
of this witness. 

Mr. KING answered that he was regularly 
summoned, and he knew of no reason for 
supposing that he would .not attend. 

It appeared however, upon the clerk's 
reading the return of the subpoena, that the 
witness was ill, and would not be able to 
give his attendance. 

Mr. WEBSTER then asked the mana- 
gers if they bad any objection to taking his 
deposition under a commission from the 
court. 

Mr. KING said the managers would take 
the proposition into consideratimi, and if the 
witness should not come, they would give an 
answer to the Respondent's counsel tomorrow 
morning. 



TRIAL OF JUDGE FRESCOTT. 



25 



^t was afterwards agreed that the deposi- 
tion ol^*Nathan Grout, taken in the manner 
hereinafter described, should be received as 
evidence in the case.] 

The Court was then adjourned to the af- 
ternoon, at 4 o'clock. 

[The Senate Chamber during the recess had 
been arran<red for the expected trial, and the seats 
were accordingly occupied as follows : The Sen- 
ate, as Judges, sat in two curved lines on the far- 
thest side of tne Chamber, fronting the entrance. 
The rear line was considerably raised, so that all 
the Judges could see the witnesses as they were 
brought upon the stand, and be seen by them face 
to face. The President's Chair was in the centre 
of tbe second line, and somewhat elevated above 
it. The Clerk's desk was m the centre of the first 
line, directly before and under the President. In 
front of the President, on the opposite side of the 
Chamber, a few feet from the entrance, was the 
witnesses' stand ; — on one side of which at a little 
distance, was a long table with seats for the seven 
Managers, farcing the Senators on the President's 
right — and on the other side a similar table and 
seats for the Respondent and his Counsel. At 
right angles with t'ese tables, and between them 
and the seats of the Senators, were two smaller 
tables facing inwards so as (o complete the out- 
line of an area, square at the bottom and semicir- 
cular at the top. At that which was near the Man- 
agers, sat the Sheriff of the County of Suffolk *, 
At the opposite table, was the Crier of the 
Court. The Lieut Governor and Council, to- 
gether with several other distinguished spectators, 
occupied seats assigned them without the area On 
the same side with the Respondent. The Speak- 
er and Clerk of the House of Representatives 
S'lt near the Sheriff; and the Members genera ly 
filled tlie seats behind them without the aiea.J 

A Message from the House of Representa- 
tives was delivered bv itfr. PHELPS, stating 
that HORATIO G. NEWCOiMB, Esq. was 
elected a manager in the place of LEVI 
LINCOLN Esq. 

At 4 o'clock, Mr. LYMAN was charged 
with a message to inform the House of Rep- 
resentatives that, the Senate was about to re- 
solve itself into a Court of Impeachment. 
. The Speaker, the Managers and ether 
Members of the House of Representatives 
came in. The Respondent also attended 
with his Counsel. 

The Court was then opened and the Res- 
pondent was called. 

Mr. KING said the Managers on behalf 
of the House of Representatives were ready 
to present their replication to the answer of 
the Respondent. Mr. KING then read the 
replication as follows : — 

REPLICATIOJ^, 
v^By the House of Representatives of the 
Cd^nmonwealth of Massachusetts, to the An- 
swer and Pleas of James Prescott, to the 
Articles of Impeachment exhibited against 
him by the said House of Representatives, in 
their own name, and in the name of the peo- 
ple of Massachusetts, before the Hon. the 
Senate of the said Commonwealtli, on the 
»th day of Feb. A. D. mi :•— 






The House of Representatives of the Com- 
monwealth of Massachusetts have consider- 
ed the Answer of JAMES PRESCOTT, 
Esq. to the Articles of Impeachment against 
him, by them exhibited, in their own name, 
and in the name of the people of this Com- 
raonweakh ; and alleging that the said An- 
swer of the said PRESCOTT contains no 
sufficient answer to the Charges by them ex« 
hibited, as aforesaid ; nevertheless, for repli- 
cation thereto, observe, that the said JAMES 
FRESCOTT has attempted to cover his 
misconduct and maladministration in office, 
by evasive statements, and perversions of the 
law ; that the said Answer does give a false 
and deceptive coloring to the various char- 
ges of misconduct and maladministration, 
contained in said Articles ; that the said 
JAMES PRESCOTT did, in fact, commit 
the various acts, and is, in truth, guilty of the 
misconduct and maladministration of which 
he stands accused ; and the House of Rep- 
resentatives, in full confidence of the truth 
and justice of their accusation, and not 
doubting that the Hon. Senate will use all be- 
coming diligence to do justice to the pro- 
ceedings of the Housb of Representatives, 
and to vindicate the honor of this Common- 
wealth, do aver their charges against thesajd 
JAMES PRESCOTT to be true; and that 
the said JAMES PRESCOTT is guilty in 
such manner as he stands impeached ; and 
that the House of Representatives will be 
ready to prove their charges against him, at 
such convenient time and place as shall be 
appointed for that purpose. 

Mr. WEBSTER said that with leave of ~ 
the honourable managers, he would make a 
single suggestion, before they proceeded to 
ihe introduction of their evidence. It was 
the opinion of himself and his learned as- 
sociates in the . defence, that the first and 
some of the succeeding articles, if pro'^^ed, 
were wholly insufficient to fix any cfiminal- 
ity upon the Responde*nt. He did not wish 
to impede the progress of the trial, bj rais- 
ing any preliminary question on this account, 
as he was well aware^that the insufficiency 
of the articles was involved in the question 
of guilty or not guilty upon the several 
charges. He made the remark simply whh 
the view to prevent its being inferred, from 
the Respondent's not objecting to the admis- 
sfbn of evidence, that he made any conces- 
sion m respect to the sufficiency of the arti- 
cles. He would now observa, in behalf of 
the Respondent's counsel, that they should 
not oppose any proper evidence to prove the 
facts stated in the articles of impeachment, 
but that they should consider themselves 
bound to resist the introduction of any evi- 
dencje to prove facts notspecifically charged. 

The President asked th» Managers on thii 
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part of the House of Representatives, if ffaey 
were now prepared to proceed in the trial ; 
upon which Mr. KING, the Chairman of the 
Managers, opened the prosecution^ as fol- 
lows :— 

Mr. PRESIDENT, I am commanded 
by the House of Representatives to open Co 
tiiis Hon. Court, the groundsupon which the^ 
have impeached ihe Judge of Probate for 
the County of Middlesex, and have called 
him to your bar for trial. In the discharge 
of this duty, I shall endeavour to coniiiie 
myself to such statements and remarks as 
may be connected with the charges contained 
in the articles of impeachment, and with the 
matter of defence alleged in the Respon- 
ilent's answer, and with as much brevity as 
may be consistent with a proper exhibition 
of the principles and facts of the case. And 
while I hope never to lose sight of that re- 
spect and deference which I owe to this hi^h 
and honourable Court, noi' of all possible 
regard for ihe rights and feelings of the 
Respondent, I must-ever recollect that my 
Urst duty on this important occasion is to the 
}>eople, who sent me here. 

Mr. President, the representatives of the 
people could have none but the most worthy 
and honourable motives for preferring this 
ImpeachmenT. They had no injuries to 
avenge— no prejudices against (he Respon- 
dent to indulge — no selfish objects to attain. 
Some impeachments have originated in par- 
ty feelings, have been used as instruments of 
vengeance, in times of public excitement, 
by a triumphant majority, against the parti- 
sans of ajT opposite faction. But we are 
happy to live in better times — to stand here 
to day on higher ground. This Respondent 
is called to your bar to answer tor miscon- 
duct and maladministration in his office, by 
a unanimous vote of a House of Represen- 
tatives, in which party divisions have never 
appeared — not upon the rumours of general 
reputation and public tomplaint, which have 
sometimes been considered sufficient to au* 
thortze this solemn proceeding, but after a 
long and patient examination upon oath. 
From the evidence laid before that liou!>e, 
(hey could not doubt but a spirit of dissatis- 
faction with the Probate Office, existed in 
every part of the Cbunty of Middlesex, and 
that the good people of that co4mty had been 
Injured and oppressed by the present incum- 
bent, under colour of office. Their constitu- 
tional duty then was plain and unavoidable. 
To shrink £t'om it would have been unworlhv 
of the repi-esBlitajives of a free people — of a 
people justly proud of the purity a ltd integri- 
ty of their, judicial institutions. They were 
bound too to proceed by impeachment, as 
w-ell in justice to the Respondent, as in dis- 
charge of their duty to the {people. The in- 
quiry pursued by their order was of necessity 
expark ; the counter proofs, which might 
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vary or control the evidence thus obtained, 
if any such existed, could not be before them ; 
and the course adopted of bringing these 
charges to the bar of this high and honour- 
able Court, was the only oae befitting the 
high judicial station of the Respondent, the 
grave character and aggravated circumstan- 
ces of the charges, and the dignity and high 
responsibility of* th 3 Grand Inquest of tho 
Commonwealth. 

The managers for the House of Represen-. 
tatives, then, are only discharging an imperi- 
ous duty in maintaining as well as they are 
able, these articles of impeachment — a duty 
which th^ have not voluntarily assumed, 
but which they discharge by command of 
the representatives of the people. If these 
charges shall be made good, the public inter-' 
est will require a merited punishment upon 
the offender,— but if they are not maintained, 
if the Respondent shall succeed in clearing 
his official character from the imputations, 
which are cast upon it, then let him be re- 
stored to public confidence in a station 
which he is not proved to have abused. 

Mr. President, although the managersi 
have the utmost confidence in the justice of 
the cause, which they are sent here to main- 
tain in the name of the people of the Com- 
monwealth, and derive support and encour-r 
agemenr from their conviction of the can- 
dour as well asof the wisdom and integrity of 
this honourable Court, yet they cannot but 
feel embarrassed and oppressed by the novel- 
ty and solemnity of this scene. This is the 
first instance of the trial of a Judge under 
our present constitution ; the first instance, 
in which the people have appealed to their 
constitutional protectors against the minis- 
ters of justice. Every circumstance connect- 
ed with this trial partakes of this solemn 
character a nil deep interest. They are im- 
pressed upon the constitution of this court — '<• 
upon the character of the accusing party — 
upon the high judicial stetion of the Respon- 
()ent — upon the nature and aggravation of 
the offences charged against him. 

Tifec Court in whose presence we now 
stand, is composed of the highest branch of 
the supreme legislature of the Common* 
wealth. It sits only to prbtect the people 
against powerful oppression — to chastise all 
abuses of their delegiited power, and to bring 
it back to its just limits anrt proper uses. It 
is clothed with the power of trying the high- 
est officers of the state — of deposing our 
governors, and judging the judges of the 
land. Tothts High Court, composed of ci- 
tizens of tried wisdom, integrity, and patriot- 
ism, it appertains to be governed by its own 
judgment alone in relation to all its forms of 
proceeding — to take its rules from no other 
tribunal — to do justice between the people 
and all persons accnsod by them, in such 
manner and by such forms, under tlie sane- 
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tion of the constitution, as the publie good 
shall require. The ordinary rules of law 
and evidence in their large and comprehend 
stve import and relations, but not under any 
special or formal restrictions, are indeed 
adopted for its guide and government, not 
btcattse they have the authority of the courts 
of common law, but because in themselves 
and of their own brightness they enlighten 
the path of justice, and are founded in rea- 
son and right. To a court thus constituted 
the people look with unlimited confidence, 
■while they find its ear open to the just com- 
plamts of the humblest and roost defence- 
less, while they dnd its arm strong enough 
-to reach and punish oppression and corrup- 
tion in the highest station. 
* 7%e accusing party are the representatives 
of the people>*-a co-ordinate branch of the 
legislature. To their vigilance is committed 
the soperintendance of the public conduct 
of all the oj6Scers of the government, and 
*on their fidelity the people depend for the de- 
tection and proper presentment of the mis- 
conduct and mal-administration of their pub^ 
lie servants, in their several degrees and em- 
ployments. This transcendent power, vest^ 
ed in that house as the Grand Inquest of the 
Commonwealth, has constituted it the euzhr- 
dian of the rights of the people, ancT the 
watchman of the constitution. 

Tke oJgUe held hy the Reyftondent is one of 
the highest importance. It is a branch of 
the administtation of the justice of the Com- 
monwealth. It is an office of extensive ju- 
risdiction—- of great power — of large discre- 
tion — alt vested in the person of an individu- 
al. Within the period of one generation 
the whele property of the county— of an ex- 
tensive, populous, and opulent community, — 
passes under its administration in some one 
or other of the branches of its jurisdiction ; 
and there is not a person within its limits 
who is not deeply interested in the purity 
and uprightness of its administration. To 
the ivisdom and discretion of this officer is 
committed the care of the widow, and the 
fatherless, of helpless old age, of ur^protect- 
ed tnfiincy, of miserable idiocy — of those, 
to whom the law has not given the right, and 
of those, from whom providence has taken 
the power of governing and protecting 
themselves. To this court, moreover, many 
of the suitors come in the weeds of mourn- 
ing, with tears in their eyes and sorrow in 
their hearts, thinking more of the friends 
who are gonej than of the property which 
may be left. At this moment of the fresh- 
ness of their grief^ tbey are little able to set- 
tle precisely the exact amount which should 
be taken from thent for of&cia! services^ little 
inclined to dispute any demand, however ex- 
orbitant, anxious only for a speedy release 
from the burden of a public court. There is 
enviously then the strongest imaginable rea- 



son that the duties of this officer shonld be 
clearly deltned, his compensation precisely 
limited, and that the rights and liabilities of 
the suitors in his court should be so fixed and 
explained as to preclude all misunderstanding, 
or imposition. There are the strongest rea- 
sons resulting from all4he feelings of private 
obligation, and all the claims of public duty, 
why this important officer should refuse to 
trust himself to determine how much he pos^ 
sibly might, or how little he certainly must 
receive for his services. 

7%e offtnctB charged against (he Respon^ 
denty are of flagitious character, though 
some of them seem small in their amount. 
We come here with no splendid offences or 
daring exploits oC vice, which astonish the 
mind and powerfully interest the feelings, 
because they imply great talents, or great 
courage. The plain story we have to^ fa- 
late is of a different character ; the details 
of petty extortion afford no theme for elo- 
quence. We have all heard and read of 
those great officers, who have been brought 
to the bar of Jusitce, to answer for break- 
ing down the constitution of thetf country -~ 
for the plunder of provinces — for the unlawful 
acquisition of miUions. Detested be such 
crimes, and exemplary have been their pun- 
ishment. But the sin of writing one single 
cent from the scanty patrimony of an unpro* 
tected orphan, of breaking one crumb from 
the loaf of a desolate and broken hearted 
widow,, is a crime of a deeper dye, of most 
blasting enormity — should be more sliunned 
and detested by man, and wilt assuredly be 
more awfully punished by the widow's God t 

The offences charged in the articles a* 
gainst the Respondent, may be conveniently 
arranged in three classes : 

1. Demanding and receiving other and 
greater fees for performing the duties of his 
office, than are by law allowed. 

^ Transacting the businesji of the Pro- 
bate Court at his own private office, and not 
at any Probate Court held according to Taw. 

Distinct instances of each of these offen- 
ces are contained in the articles from the 1st 
to the 5th, inclusive. 

S. Acting as counsel, and demanding and 
receiving fees for advice and assistance in 
matters upon which he had passed, or n^iight 
be called to pass, or which were pending be- 
fore him as a judge. - 

Distinct instances of this offence will be 
found in each of the articles from the 6th to 
the 15th, inclusive. 

In his ansrwers to the articles, the Respon- 
dent has taken great pains to establish the, 
doctrine that the subject of Probate fees is 
left wholly at the discretion of the judge* 
For such I suppose to be the effect of his rea- 
soning, ahhough be does not appear to main- 
tain the proposition in this extent. When 
the law ha^ already provided a (e« for a par- 
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tioular service, the Respondent claims the 
right of demanding another fee for some 
act to be done, or paper to be used, or de- 
cree to be made in and about the same sub- 
ject matter, which act he himself determines 
to be necessary, but for which the law has 
provided no fee. So that every fee now 
provided by the fee-bill may be doubled by 
a rideTf the necessity of which is to be deter- 
mined by the Judge, and not by the law. I 
shall presently illustrate this by an example 
taken from the answer of the Respondent. 

Against this whole doctrine of the unre- 
stricted discretion of any judicial officer over 
his own fees, the managers deem it their duty 
to enter their solemn protest. It is a doctrine 
aabversiveof all responnbility in public offi- 
cers, obnoxious to the most enormous abiises, 
and leading inevitably to bribery and ex- 
tortion. 

To support the articles which charge the 
Respondent with having demanded and re- 
ceived illegal fees, the manajger^think it suf- 
ficient to shew that the law has fixed and 
limited the fees of this offic jr for certain ser- 
vices, and that for those services be has de- 
manded other and larger fee's. And we ap- 
prehend that he is equally guilty of the 
charge, whether he have violated the law by 
taking larger fees for such service eo nomine, 
or have evaded it by demanding an addition- 
al fee for some paper, or decree, used or pass- 
ed, in and about the same service, and for 
which the law has provided no fee. For in- 
stance : among the ** services and duties," 
mentioned in the 16th page of the Respon- 
dent's answer, ** for which ao particular fees 
are prescribed by the statute," are mentioned 
^ PtiUionfor Adminisiraiion ; Decret there- 
on ;" and ' these services are said to be ** ne- 
cessary" in the settlement of almost every 
estate. Now. the fee-bill has expressly pro- 
vided a fee for ^ granting administration," 
and if he may lawfully take another fee for 
'^ a decree" on the petition for administra- 
tion, he will be paid twice for the same ser- 
vice. In other words he is paid b^ the fee- 
bill for *^ granfing' administration," and he 
pays himself for decreeing, administration. 
Can it be pretended that these are not one 
and the same thing ? or that there is any 
other diflfere^ice between them than there is 
between doing a duty, and performing a 
duty ? 

The Respondent in his answer has attempt- 
ed to defend the practice o/ taking other fees 
than are by law allowed, by the practice of 
the ecclesiastical courts in England, whose 
officers he says are paid by fees established 
by usage, or by their own authority, and not 
by any act of parliament. But can it be 
shewn that a jWge of any court In England 
has ever undertaken to regulate his own com- 
pensation, where that compensation has been 
establishe^y law — or has presumed to take 



other and greater fees than such law has at 
lowed ? The Respondent, seems to rest with 
confidence upon the custom of other Judges 
of Probate, and upon a long established 
usage upon this subject. But can it be pos- 
sible that in a government of the people, 
where the laws are sovereign, tbe highest 
tribunal of criminal justice can for a mo- 
ment admit the plea of a custom to violate 
the law — of a usage for a judge to assume 
the functions of the legislature, and regulate 
his own compensation at his pleasure ? 

[Mr. King proceeded to argue at some 
length against this custom from its liability 
to abuses — and from the provisions contain- 
tained in the 4th and 5th sections of the sta- 
tute called the fee-bill, which require a list 
of all fees [described by that act to be sus- 
pended in the Probate office, and a bill of 
items of all fees paid to be delivered to any 
person demanding it — which provisions, he 
said, might be wholly defeated, and the 
grossest extortion covered up under pre- 
tence of other fees not provided by that sta- 
tute.] 

The answers of the Respondent to that 
class of charges contained in the articles, 
«vhich relate to his transacting tiie business 
of his court at his oion private office, and not 
at any court held according to law, the man- 
agers cannot but consider as irrelevant and 
evasive. He proves indeed that he is author- 
ized by law to hold special probate courts 
under certain circumstances, and on certain 
conditions. And this will be readily admit- 
ted. But the cases in the articles are net 
cases of special Probate Courts— but occa- 
sions upon whish the judge has undertaken 
to act without any court, without the presence 
of the register, or of any sworn recorder, 
and without such notice as this special law 
requires. By the same statute, which author- 
izes these special courts, the times and places 
foe holding the stated Probate Courts for 
this county are fixed and established. Now 
will it be pretended that a regular and stated 
Probate Court could be held witl out the reg- 
ister, under the first section of this statute ? 
Such a construction has never been given to 
it. And upon what principles can the court 
mentioned in the first section be distinguish- 
ed from that mentioned in the second ? The 
judge is authorized by law in the necessary 
absence of the register, to appoint a substi- 
tute. But why this authority, if he may hold 
his court without any recording officer ? 

■This practice, like that of multiplying the 
forms and documents used in the transaction 
of probate business, may, as respects the sui* 
tors, be merely harmless, when it is not at- * 
tended by an increase of their expenses — as 
is doubtless the design of the law — but as 
soon as the judge consents to receive a com- 
pensation not warranted by law for these 
special courts, whidh he is permitted and 
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not required to hold, a wide door is opened 
for bribery, corruption and extortion, and a 
gratification for the special favour of the 
judge may at any time be concealed under 
cover of the extra expenses of the special 
court. ' 

On the subject of the last class of charges, 
that of receiving Jee9 for advice and assis- 
tance as cnunsel va matters which had been 
passed upofi &y, or which mighibe brought he- 
fare hMn as ajuige, the answers of the Res- 
pondent are truly astonishing. He seems to 
argue that it was understood to be legal for 
Judges of Probate to leceive fees for their 
advice in such cases before the statute of 
1818, because this practice is forbidden in 
that act. Perhaps this prohibition may prove 
the existence of a loose practice under the 
existing laws, but surely it cannot prove that 
this practice was legal, or understood to be 
so. By the same reasoning it might be prov< 
ed from the laws which exist to restrain any 
particular offences, that the acts thus restrain- 
ed were considered legal and right, before 
these laws w^re made. 

Another circumstance whicli seems to be 
considered material by tha Respondent to his 
defence against this charge, is, that he has 
never taken a fee for advice in Siny controvert- 
ed case in his court — that his practice as a 
lawyer and his duty as a judge have met only 
on the amicabk side of his jurisdiction ; and 
therefore no injury has been done to his own 
integri^ or his suitors' interests. But how 
is he to determine beforehand in any parti- 
cular case, whether it will be controverted or 
not? 

Suppose for a moment that a juds;e of] the 
Supreme Judicial Court were called to the 
bar of this honourable court, to answer for 
the *' misconduct" of demanding and re- 
ceiving fees for. advice given to a suitor about 
matters pending in his own court — would it 
be admitted as a sufficient answer, that in 
this case /there was no controversy — that the 
action Was defaulted — that justice was done 
and no one injured ? 

But there is one other ground upon which 
thiff Oractice is justified by the Respondent, 
namely, that every judge of probate wbo be- 
fore his appointment was a member of the 
bar has followed this custom. That this is a 
mistake in re^peet to more than one judge of 
probate now in office may easily be proved. 
But admitting it to be so, it is sufficient to 
answer, that a custom which leads to such 
enormous abuses can be *' no good cus- 
tom," and is to be abolished — a custom 
which contradicts all received notions of that 
impartiality and integrity, which are essen- 
tial to the judicial character— a cUst«m, which 
has never before existed in any court in any 
country — a custom which must bring the 
mind of a judge into the most perilous state 
of embarrassment between his duty and his 



interest I Can any man of a fair and honoar» 
able mind, any man who is qualified to ad* 
minister the justice of his country, consent 
for a moment to place himself in a situation 
which will require him to weigh all his words 
in the nicest balance, to ascertain bow many 
of them he is bound to deliver as a judge, 
and for how many he may take his fee as a 
lawyer — which will force hiin to enter into a 
y^ontroversy with the suitors in his court aa 
to the character of his own conversation, he 
contending that his words are legal advice, 
and hfs suitors claiming them as parcel of the 
business of his court — and, still further, — 
whicli will oblige him to determine the del- 
icate questions wnether his own advice were 
necessary, and whether the fees he had re- 
ceived were reasonable ! 

Mr. President, it canriot be necessary for 
the Managers in their opening, and perhaps 
it would not be proper, to go particularly in- 
to the facts which it is expected will be prov- 
ed in evidence to support the several articles 
of impeachment. Having already divided 
the charges into general classes, and consid- 
ered their nature and aggravation as official 
^' misconduct,"! shall only observe that the^'O 
charges, as the managers believe, will be 
proved as they are laid in the articles, with- 
out any variation sufficient to change their 
legal import. The sixth article, and the 
twelfth article disclose transactions of a very 
extraordinary character, upon which I shall 
refrain from remarking in the opening, hop- 
ing that the evidence which the Respondent 
shall be able to produce to meet these char- 
ges, may be more successful in changing 
their character, and explaining the circum- 
stances of aggravation which appear to at- 
tend them, than have been the ingenious 
and elaborate feiasonings of his answer upon 
these articles. 

Mr. President, this imperfect develop- 
ment of the charges which the Representa- 
tives of the people have brought to your Bar 
against the Respondent, will now be support- 
ed by legal evidence. We have considered 
these charges as one cause, as exhibiting to- 
gether a view of his official conduct, and al- 
though any one of them, whhout evidence of 
other transgressions, plight not have been 
considered by the Qouse of Representatives 
as absolutely requiring them to prefer an im- 
peachment against the Respondent, yet ta- 
ken collectively they exhibit such a case of 
nrvisconduct and maladministration as impe- 
riously demanded their Constitutional inter- 
position. 

Mr. President and Gentlemen of this Hon- 
orable Court, the character and power of the 
Highest Criminal Court in the Common- 
wealth are now to be tried. The House of 
Representatives have done their duty by ex« 
amining the complaints laid before them, 
and by presenting them in usual form at your 
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Bar. They have sacredly preserved the rights 
of the Respondent from violation in Uiis pro- 
ceeding, by surrounding it with all those 
guards which thn honor of the accusing par- 
ty and the safety of the accused required. 
They found rea^inahte and probable assur- 
ance that thehr charges were true— that they 
applied to the Respondent in his ofiicial 
character— they have legal proofs of his guilt 
to cMffer — and they now afford him the am- 
plest opportunity of establishing his inno- 
cence, if he is not guilty of the charges. 

The solemn decision now re&ts with you, 
upon the evidence we are prepared to ad- 
duce. Tnat decision the Representatives of 
the people await in full confidence of the 
wisdom and justice of the award — ^believing, 
indeed, that it will establish the guilt of the 
Respondent, and vindieate the violated maj- 
esty of the laws — but still desirous that it 
may evince his innocence, and restore his 
official reputation. 

Mr. President, the House of Representa- 
tives ask for the Reispondent not only an im- 
partial, but an indulgent hearing. To the law 
of the land he has solemnly appealed for his 
acquittal. To the law of the land we appeal 
for justice. To the law, which protects the in- 
nocent by detecting and punishing the guilty ; 
to the law, which is a terror only to evil- 
doers, but imparts safety and hope to all who 
follow its guidance and walk in its light— *to 
the law, which cheecs and supp*orts ^' the ve- 
ry least, as feeling its care," and governs and 
restrains ^*rhe greatest, as not exempted from 
its power," 

The Managers proceeded to the examina- 
tion of witnesses in support of the Impeach« 
ment. 

ABEL TARBELL sworn. 

Question by Mr. FAY. Were you ad- 
ministrator on the estate of Nathaniel La- 
kin ? 

Witness answered in the affirmative and 
produced the letter of administration and or- 
der of notice, which were dated at Groton, 
Oct. 14jth 1816, and not countersigned by 
tlie Register of Probate. 

Q. Where ^as this letter of administra- 
tion granted ? 

A. At Judge Prescett's office in Groton, 
In October 1816. I received also the or- 
der of notice and warrant of appraisement at 
tiie same time. 

Q. Did you give a bond there ? 

A« I gave a bond I believe, 

Q. Were the appraisers sworn at that 
time? 

At I do not recollect that the appraisers 
were sworn at the time. I think they were 
named then, and I gave them notice after- 
wards, and they were sworn. 

Q. How much did you pay to the Judge 
of Probate ? 

A. I think I paid him JI5,58. 



Q. Were you apprized that you would 
have to pay more than at a regular Probate 
Court ? 

A. No, and I did not know that what I 
paid was more than the legal fees. 

Q. Did you know what the legal fees 
were ? 

A. No; the fees I paid did not agree 
with the Probate Directory which I had. 

Q. Was the Register present ? 

A. No, he was not, I think. 

Q. Did you request a bill of the Stems ? 

A. I requested a bill of the fees paid. 
The Judge said it wasnot necessary. I told 
him I should be glad to have it to show te 
the heirs ; it might be satisfactory to them to 
see it. He said he did not usually give a 
bill. I did not receive any at that time I 
think. 

Q. How came you to go to the Judge on 
that particular day ? 

A. I do not recollect. I do not recollect 
whether there was any assignment of that 
particular day or not. 

Q. Were you an heir at law to Lakin ? 

A. Noi but I was requested by some of 
the heirs to take out administration. 

Q. Did any of the heirs go with you ? 

A. I do not recollect whether one of the 
heirs went with me, or whether I had a let* 
ter. 

Q. Was there any previous arrangement 
about your taking out administration ? 

A. I do not recollect whether th.e Judge 
knew I was coming at the time to obtain ad- 
ministration on this estate. It was usual for 
me to Jo without giving any notice : some- 
times I asked him wheUier he would beat 
home. 

Q. Where was the business of settling 
this estate transacted ? 

A. It was all done at Judge Prescott's 
office in Groton. Only one account was 
settled. 

Q. Have you any bill of particulars ? 

A? Yes. After the first business the Judge 
gave me some vouchers. I wished to pay 
for buMness as I went along. I told hi ni I 
wanted a voucher to shew to the heirs. [The 
witness produced several receipts given to 
him as administrator.] 

Mr. WEBSTER. Are they signed by 
the Respondent? 

A. Yes. 

Mr. FAY reads one of the receipts as fol- 
lows : — 

1816, Nov. 26. Fees &lc. on return of in- 
ventory, 52,7» 
do. on affidavit of notice, 1,50 
do. licence to sell real estate, 2,50 

Dea 16. To preparing list of 
debts, S, 

To advice and preparing sev- 
eral writings, 5, 

11,79 
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Mr. FAT^ Do all those items relate to 
this admihistration ? 

A. Yes. 

Mr. FAY reads another as folio w9 1-^ , 

1816, Dec. C.C. G.P- To obtaining li- 
eence to sell real estate $&, 

To paid C lerk's fees, 1 ,75 

181^, Jan. 6. To fees kc. for 
bond] certificate Stc. 2, 



8,75 

Q. Does this relate to the same estate ? 

A. Yes. 

Q. Have you a copy of the administra- 
tion account settled ? 

A. No. I suppose the account is in the 
Probate Office. I have a memorandum of 
it. 

Mr. FAY" reads another bill not receipted, 
but signed by the Respondent. 

1818, Feb. 9. Whole fees, ^9,70 

Administrator £, 

Q. When was this given ? 

A. When I returned the account. 

Mr. FAY reads— 

1817, Feb. 22. To fees &:c. for E. Whee- 
lers^ affidavit 2,00 

March 8. Tado. for admr's 
sdfidavit of sale of real estate, 2,50 

Paid Mr. Farnsworth for 
his services, 0,50 

5,00 



1816, Dec 23. To charges paid for guar- 
dianship of £. Lakin, d,10 
do. of N. Lakin, SJO 

6,20 

Mr. HOAR said he did not perceive that 
this last receipt had any bearing on the case. 
It had no connexion with the charges in the 
articles of impeachment, and was not men- 
tioned in them. 

Mr. FAY replied that the administrator 
was charged for the fees of the guardian- 
ships. 

,Mr. WEBSTER said the only question 
was whether these items were charges of the 
sbttlenient of the estate. He contended that 
they ought not to be admitted in evidence. 

Mn FAY prayed the judgment of the 
Court, but the Respondent's Counsel did 
not think the evidence of much importance, 
and waved their objection. 

Mr. DUTTOW. How many times did 
you go to the office of the Respondent in the 
settlement of this estate P 
• A. Seven times in the whol6 I think. 
Once I did not receive any vouchers. 

Q. Did you go by appointment ? 

A. I generally went when it was conve- 
nient to me. ' I sometimes asked him whea 
he would be at home. He was very accom- 
aodatlng. 



Mr. FAY. What waf the fomily of La- 
kin? 

Mr. WEBSTER said he could not imag- 
ine what pertinency there was io the ques- 
tion. 

W%tnt98. Lakin left a widow i^nd four 
children. Two of them were of age and 
two under age, a son over fourteen, and a 
daughter under. I went with them to the 
Judge to have a guardian appointed. The 
guardian told me ne had no money, and said 
I had better pay the fees ; which i did and 
charged them in the administration accounti 
and they were allowed by the Judge. 
Mr. WEBSTER. Were you guardian .> 
A. No. 

Mr. WEBSTER. This has nothing to 
do with the case. 
Cross-examined. 
Mr. HOAR. State the words which you 
used when you asked the Judge for a bill of 
particulars the first time. 

A. I do not recollect exactly the language. 
I told him I wanted ft voucher to show to the 
heirs. The Judge said it was no matter 
about it, it was not usually required. I mere* 
ly wanted something to show to the heirs the 
amount I had paid. 

Q. Did you want the voucher for any 
other purpose? 
A. No. 

Q. Was the estate supposed to be insol- 
vent ? 

A. It was uncertain. 
Q. One charge in one of the accounts is 
for " several writings'*— what were they ? 
A* I do not know» 

Q. Did you not try to make an agree- 
ment with the widow a^d creditors for the 
sale of the real estate, including the dower, 
on the supposition that the estate might be 
insolvent ? 
A. There was an agreement made. 
^. Were not those writings drawn by 
Judge Presoott ? 
A. Yes. 

Q. Did you not pay him for them ? 
A. Yes, I suppose I did, and that this 
charge was for them. I paid him all he asked. 
Q. Was it not necessary to have guar* 
dians to consent for the minors ? 

A. I do not recollect. I think it might 
be. 

^. Did yt>u state to the Judge tkat the 
estate would be insolvent unless this arrange* 
ment was made? 

A« I do not know. I told him I thought 
there would be a saving by taking this course. 
I do not recollect that I told him the ^tate 
would be insolvent if this arrangement was 
not made. I thought it would be a saving 
and therefore made the arrangement. '^ 

Q. What would it have cost you to hare 
transacted your business at the regular Pre- 
bate Court ? 
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Mr. DUTTON objected to the question. \ 

Q. bvMr.HOAR. Where do jrou live? 

A. In Groton, tliree miles from Judge 
Prescott's office. 

Q. Was it an aecommodation to yon and 
a saving of expense to have the business done 
asit was, rather than to go to the regular Pro- 
bate Court ? 

A* It was. I should have been obliged 
to go some distance — and there were guardi- 
ans and sureties wbe would have to travel 
the same distance. 

Mr. WEBSTER. Where was the next 
Probate Court to be holden ? 

A. I do not recollect. 
, Q. What is the distance from your house 
to Cambridge ? 

A. Thirtv-six miles. 

Q. To Framinghara ? 

H. I do not know. 

Q. To Concord ? 

A. Nineteen miles. 

Mr. HOAR. Who did the writing at the 
time that you took out administration? 

A. It was done in Judge Prescott's oC- 
fice by the Judge and his Clerk. 

Q. Did you prepare any of the papers 
yourself ? 

A. ^o. I think I copied the inventory. 

Q. Did you go to any other counsel ? 

A. I asked Mr. Lawrence about settling 
the real estate, and I asked advice of gen- 
tlemen in town, but I did not pay any body 
except the Judge for direction in the admin- 
istration of the estate. The Judge drew 
the petition for license to sell the real es- 
tate, and obtained the license and paid the 
fees of the Court of Common Pleas. 

Mr. BLAKE. What were the precise 
words of Judge Pres«ott, when you asked for 
a bill of particulars ? 

A He said no malter about it ; he did not 
usually do it. He said I need not pay the 
lees then. 

Mr. DUTTON. If you applied to Mr. 
Lawrence first, how came you to apply after- 
wards to Judge Prescott ? 

A. I had some talk with the Judge about 
going to Mr. Lawrence. He said be eould 
do it — that if I went to Mr. Lawrencej Mr. 
Lawrence would have to come to him to do 
the business. 

- The witness produced an agreement of 
the creditors of the estate. 

Mr, DUTTON. Wa» this agreement 
signed by all the creditors ? 

A, No. It was signed by the principal 
ones. They wished that I should not repre- 
sent the estate as insolvent* They said if the 
estate fell shprt they would deduct from the 
amount of their clauns. 

Mr. DUTTON. This is an agreement 
to authorize the witness to pay tM widow 
^400, upon her releasing her dowei, and to 
indemnify bim. ' 



Q. by Respondent's eotmset. Was abia 
agreement written by the Respondent ? 

A. Yes. [The agreemc^nt was read.] 

Mr. WEBSTER. Did the Respondent 
write the release ol dower ? 

A. I think he did. I have it with me. 

Mr. DUTTON. In pursuance of this 
agreement he wrote a release ? 

A. Yes, he did. 

Mr. KING. Have you any receipt for th* 

A. I think not. I had a menoraodona 
that satisfied theheirs. 

Mr. SHAW. Who waa appointed gnar* 
dian ? 

A. Samuel Dodge. 

Q. When was it? 

A. I do not recollect. I have a paper 
that shows it— Dec. ^, 1S16. 

(y by a member of the Court, read by 
the President. Was there any Register of 
Probate present at any of these meetings^ in 
doing any of the business on the settlement 
of the estate ? 

A. No. 

-Mr. HUBBARD. Who was Register at 
this time ? 

A. Mr. Winthrop, I think. I got an 
agreement in writing from the heirs to allow 
the account. 

Mr. HOAR. When did yon first learn 
or suspect that you had paid more than jou 
ought ? 

A. I never knew that I did pay more 
than the legal fees. 

Q. Were you ever interrogated about the 
I fees paid in this case ? 

A. I was asked once, before this trouble, 
by Judge Prescott's brother, to show him the 
papers. I never showed the^apers nor stat- 
ed the facts to any person, before I was ca]l>- 
ed upon by order of the House of Represen- 
tatives. 

Q. How much did you pay the judge ? 

A. I think about 50 dollars in all. The 
items are charged in the account settled with 
the judge and recorded. I have a memoran- 
dum of all paid by me. The last 9 dollars 
and odd cents, whether they are included or 
not, I bannot tell ; it was a separate thing. 

Q. Was the letter of administration 
granted to you, at the request of the widow 
and ehildren ? 

A. I believe the Respondent knew of their 
reouest — in what manner I do not recollect. 
I think I carried a paper to him. 

Q. by the Court. Relative to the 5l5,5& 
— Did you request a bill of the particulaB 
items, or merely a receipt ? 

A. I requested a bill of the items, with a 
receipt. 

Mr. HOAR. State the precise words aa 
near as you can recollect. ^ 

A. I wished him to give me a voucher 
with the itemsy that L might show the heirs 
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how much t had paid, and ivhat I had paid 
for. I do not recollect that I asked hiip to 
state the cents for each paper. 

Mr. HOAR. I want you to tell precisely 
the language you used. 

A. I cannot tell the precise words. 

Mr. HOAR. Then I hope you will not. 
The object is to know whether you mention- 
ed to him, that you wanted the items, or only 
a receipt ? 

A. I only wished at first to show that I 
had paid 55)^^ ^r services. 

Mr. WEBSTER. Tou had no suspicion 
that you paid illegal fees ? 

A. I did not say so to any one. 

Q. Did you think you did ? 

A. I thought I paid him a great deal of 
money, and I could not reconcile it with the 
Probate Directory. 

PBESIDENT. Did you ask for more 
than a voucher ? 

A. I cannot say I did for any thing more : 
my impression is that I requested items, but I 
cannot say^ 

Mr. DUTTON. Did you ask for the pur- 
.pose of ascertaining whether the amount was 
correct ? 

A. I asked because I wanted to know what 
the charges were for. 

A copy of the inventory was produced. 

WUne8$, I copied the inventory, and the 
Judge made the certificate. 

Mr. BLAKE. Did any person appear 
during the administration to contest any act 
that was done? 

A. No. 

Q. Did any one find fault with the ax- 
sangement that was made ? 

A. No. 

Q. k was thought to be a happy arrange- 
ment ? 

A. Yes., It was a profitable one. 

Q. Did the estate turn out to be insol- 
vent ? 

A« Nok It turned out better than was 
expected. There was something left for the 
heirs. 

Mr. FAY. Have you a list of claims a<- 
gainst the estate? * 

A. I do not know that I have. 

Q. What was the amount of the claims ? 

A. About SOOO dollars. .^ 

Q. by a member of the Court. Was no- 
tice ever previously given to parties concern- 
ed, before you went to the judge atany tiipe ? 

A. Application was made to me by the 
heirs and creditors to administer upon the es- 
tate.- 

Mr. DUTTON. Was notice given by the 
judge to show cause ? 

A. I do not know. I think it likely there 

W&9h 

Mir. HOAR. When yoa settled the ac- 
count) was notice given to the parties con-^ 
aerned 2: 



A. I think there was : all the items of 
money paid Judge Prescotl, were in the ac- 
count which the heirs assented to have al- 
lowed. 

Q. Did the suardian know when the ac- 
count was settled ? 

A. Yes. He told me her signed the cer- 
tificate, and the heirs too. / 

^. Did the judge know of their assent ? 

A. I think it likely he did. 

Mr, FAY. Was notice given when th» 
inventory was returned ? 

A. I do not recollect. 

Mr. HOAR. At all times, when you did 
business at the judge's office, did you let thm 
widow and children know of it ? 

A. I did not. I always let them know 
when I had done any thing. 

ISAAC FISKE, sworn. 

Witne8$ stated that he was Register of 
Probate for the County of Middlesex, and, 
had been since the IHh of Nov. 1817. 

Question by Mr. FAY. What is the usual 
fee taken in your office, on \he granting of 
letters of administraiion ? 

A. $SfiO for all the papers made out 
and services rendered at that time. 

Q. Have you the original inventory on 
this estate ? If you have, produce it, and 
state what would be the usual fee demanded 
on the return of that instrument. 

A. The original papers are all here, and 
this is the inventory. [Paper produced.J 
The fees on the return of such an instru- 
ment are 15 cents to the register, for the re- 
turn, and 70 cents to the judge for swearing 
the executor or administrator, and making 
the diecree. There is then a charge of 12. 
cents a page for recording, and 1£ cents a 
page for the admiriistialor's copy ; so that if 
the inventory consisted of five pages, for 
instance,, the charge for recording it would 
be 60 cents, and if the administrator were 
furnished with a copy, there would be a 
charge of 60 cents more. 

Q. What would be the aggregate chargo* 
for that inventory ? 

Mr. WEBSTER. Dp you mean to ask 
the witness his opinion of the liw on this- 
point ? 

Mr. FAY. I mean to ask him his expe- 
rience of the custon> in the county of Mid- 
dlesex, and therefore put the question to hinv 
what he should have charged in the whole,, 
on the return of this inventory ? 

A. It wouM depend on the number oF 
pages. This inventory is marked in the hand 
writing of my predecessor Mr. Winthrop, as 
making seven pages^ and the charge is, as 
already stated, IS cents a page for reoordr- 
ing, and Ift cents a page for the copy, if ona. 
be made, — that is in this case 84 cents — total 
on returu'of inventory, without a copy, $lfCSr 
and with one f2,$3. • 

Mr. FilT. The item charged in this ac- 
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count is/' fees, Itc. oo tbci return of invento- 

Q. What is the customary fee for a li- 
cense to sell personal estate, and what on re- 
turn of the affidavit of notice ? A. 4^2,50 for 
the license, and |[1,&0 for the affidavit. 
. Q. What for recording a list of debts ? 

A. Uncertain — depending on the length 
cf the list— generally from jf[2,00 to 5^&0. 

Q. What charges are made after the li- 
cense to sell ? 

A. For the bond and certificate of sale, 
together with the administering of the oath, 
we used formerly to charge |£ ; but since 
tiielaw of 1818, we have charged j([S,50. 

Mr. DUTTON. You state the usual fees 
taken on the issuing fetters of administra- 
tion to be $9fi0 in the whole. What aie the 
items which make up this charge ? 

A. I do rot know that I can state them 
precisely. The several papers then made 
out, or received and recorded, for which 
charges are made, are in their order, a» fol- 
lows. First the widow, if there be one, may 
renounce her right of administering the es- 
tate in writings 'and of this a certificate must 
be made by the judge. .The children if there 
be any join in the renunciation, together with 
Uie request at the (aiit of the same, that some 
person there specified may be appointed to 
administer. ' Then f'^llows the petition or 
memorial of the person applying for the ad? 
ministration, to which petition the aforesaid 
papers are annexed. Lastly is the judge's 
order or decree, that administration be grant- 
ed accordingly. Besides these papers there 
is the letter of administration and recording 
—the administrator's bond — the order of no- 
tice — the warrant of appraisal, and the blank 
notices. These are all the papers necessary 
to taking out administration. I cannot state 
the particular charge made for each one.: 
but the regular charge for the whole is $SSO, 
of which {1,65 goes to the judge, and jli,95 
to the register. 

Mr. FAY. What is the charge on receiv- 
ing the affidavit of sales made in pursuance 
of license ? 

A. It varies with the length of the instru- 
ftient, which sometimes comprehends a 
complicated statement. It is however from 
^ to S dollars. 

Question by Mr. WEBSTER. Is the 
widow's renuneiation and the memorial or pe- 
tition for administration brought to the Judge 
by "the party, or is it prepared in Court ? 

A. It is generally prepared in Court, but 
ki a few instances it has been brought by the 
party. 

Q. Is it usual to employ counsel t)Ut of 
Court in drawing up the petition ? 

A. It is done in very few instances. The 
party commonly commences his process at 
the Probate Court, and has his papers made 
for him there. 



Q. How is it with the wamnt, bond, sM^ 
davit and notices of sale ? 

A. They are usually made at the Probata 
Office, if not, they are carefully examined 
there. Indeed it is seldom that any papers are 
nade out of the Office, for fear of mistakes* 

Q. Does it not often happen that admin- 
istrators* accounts are presented in a state not 
fit to bepassed upon ?. 

A. They are often informally stated^ 
and charges erroneously made or omitted. 

Q. . Do you not know that the Judge, in 
such cases, has often directed suitors to go 
elsewhere, and have their accounts p^ut into 
proper form ? 

A. Yes, when the Court is much crowd* 
ed with business. At other times it is done 
by the Judge himself or the Register. This 
is not however, any part of our regular duty. 

Q. Do you not however usually prepare 
the papers, or put them in form ? 

A. Yes, bet tliere is often such a pressure 
of business that we have not time for that» 
and then the party is directed to go to a law<* 
yer. 

Q* Do you usually attend to those first 
who come yf'itli their papers properly prepar- 
ed .^^ 

A. It is the genera] practice to attend first 
on those who come with witnesses or bonds- 
men, then those whose papers are prepared. 

Mr. BLAKE. Have you not a sort of 
docket by which you regulate the order of 
proceedings ? ^ 

A. Yes — there is a paper usually kept at 
the tavern, at or beibre the commencement 
of the teim, and suitors usually write their 
names there in the order in which they come. 
They are then attended to as they stand on 
the list, excepting, as I before said, that those 
who have the greatest number of witnesses, 
or other persons in attendance, are common- 
ly despatched first; and so of those whose > 
papers are ready. 

Examined in chief again. 

Mr. FAY. Will you look at the i ecord of 
Tarbell's administration account on Lakin's 
estate, and state the regular fees for the pa- 
pers and services there mentioned P 

A. Tlie regular charge on examining 
and allowing an administrator^'s account is 
40 cents to the Judge for an account not ex- 
ceeding two pages, and fifteen cepts for each 
page after ; to Hie Register 15 cents for en- 
try, 12 cents a page for recording, and 1£ 
cents a page for the^copy furnished to the 
administrator. 

Mr. FAY. Ypuhave the record of .this 
particular account before you, and I wish 
you to state what would be your regular ag- 
gregate charge on the receiving and allow- 
ing of that account. 

ffUne89 (examining the record) Do yon 
wish me to estimate the number of pages? 
It is Impossible forme to tell the amount ex- 
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ftctly without some calculation. [A page a« 
allowed by the Statute consists of £24 words.] 

M^r. FAY. Please to make an estimate as 
nearly as you oan. ' 

Witness. I should estimate this account 
at from 11 to 13 pages. Say there are 12 
pages, then the charge would be 40 cents to 
the Judge for the 2 first pages — 10 pages fol- 
lowing would be at 15 cents *hb page j[l>50. 
To the B.egister for entry 15 cents,*^12 cents 
a page for recording would be $h44, and 
the same for the administrator's copy. The 
Judge's certificate of the balance is 25 cents 
more. 

Mr. FAY. The sum total then is ]([8,74 
exclusive of the administrator's eopy, and 
jf 1,44 for that ? 

A. It is. 

Mr. FAY. The charges on the allowing 
•f this account are for olSce dues 59,70. 
Cross-examined. 

Mr. WEBSTER. The fees you have 
just mentioned are exclusive of the distribu- 
tion fee: are they not ? 

A. They are. 

Q. What are the fees on an order of dis- 
tribution ? 

A* SO cents to the Judge, 20 to the Re- 
gister, besides 12 cents a page for recording, 
and 12 for the copy ; total usually 64 cents. 

O. It is usual, is it not, to charge a copy 
of the inventory and administrator's account .' 

A. It is customary to make such a charge, 
unless the administrator expressly says he 
«loes not want a copy. If nothing is said 
about it we always make out a copy, and 
charge accordingly. But the copy is usual- 
ly called for. 

Q. Have you ever known an instance 
where an executor or administrator has been 
permitted to settle an account without pro- 
ducing a certified copy of former accounts ? - 

A . No-^I never have. 

Mr. WEBSTER. The reason is that 
the Register does not carry the Records with 
him to different places where the Court hap- 
pens to sit. 

Mr. FAY. The only other evidence we 
have to offer on this Article, is the accounts 
tliemselves, which I now offer to the Court. 
1st, fees charged on granting admin- 

istratracion, j5,58 

2d, do. return of the inventory, 1 1,79 

Sd, do. two letters of guardianship, 6,20 

4th, do. obtaining license to sell, kc. 8,75 
5th, do. return of two affidavits, 5,00 

6th, do. final settlement, 9,70 



' 541,44 

Q. rfsad by the President for a member 
of the court. In cases where the court is 
crowded, and the preliminary papers and 
bond are prepared out of court by counsel, do 
you not charge the same fees as if they were 
prepared in court ? 



A. Yes we do. 

Q. by Mr. WEBSTER. The blanks are 
furnished at the office to be filled up ; are 
they not? 

A. They are. 

The court then ordered one copy of each 
of the receipts which had been read, and an 
abstract of fees usually charged and allowed, 
to be made out and laid upon the table. 

Mr. FAY said the managers had gone 
through the whole Of the evidence on the 1st 
article. 

Mr. FAV stated the substance of the 
charge in the second article to be, that (qt 
three letters of guardianship granted to Lem- 
uel Parker, at a special (^ourt, together with 
tlie warrants of appraisal, the Respondent did 
demand and receive the illegal sum of 532,10. 

LEMUEL PARKER sworn. 

Mr. FAY. State what you know respect- 
ing this transaction. 

Witness. I was appointed guardian by 
Judge Prescott, on *he 29th day of June, 
1818, over John F. Shepherd, a spendthrift, 
and his two sons John and Francis, noncom« 
pos. An order of notice, to appear and show 
why a guardian should not be appointed was 
served upon John F. Shepherd ; and as ha 
did not appear, I was appointed by the judge, 
on the day mentioned, at his office in Gro- 
ton. 

Q. Was the register present > 

A* He was not ; but on the 20th of Oe- 
tober following, tbe regular Probate Court 
sat at Groton, and then I returned my inven- 
tory, and was sworn. 

Q. What did you pay for these papers ? 

A. I paid 529,10 for the three letters, and 
the judge said he must pay Mr. Farnsworth 
53 for helping make out the papers. 

Q. Were these all probate fees ? 

A. I did not know of any charge for any 
thmg but the prebate fees. 

Q,. ^ You paid the whole as such ? 

A. Yes. 

Q. Were the 53 paid for Mr. Farnsworth 
included in the bill of 529, or were they ia 
addition to it ? 

A. I do not certainly recollect; they 
mi^bt have been ineluded in th? 5^9,10. 

Q. Was ther^ a previous application 
made to the judge foi the holding of this 
special court, and a time appointed ? 

A. Yes — there whs ; an order of notice 
was issued to the parties concerned, to show 
cause why guardianship should not be taken' 
out, and the selectmen of the town of Pep- 
erell, where the Shepherds lived, went to 
the judg;e's office with me. 

President, Was this 5^9,1 paid to the 
judge at Groton ? 

A. Yes. 

Q. When ? at the regular probate court 
holden there in October ? 

A, No — it was when I took the letters of 
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guardianship at the judge's ofilce in June, 
that I paid the ;t(29,10 ; — afterwards, when I 
made a return of the inventory in^ the pro- 
bate court, on the £Olh of October, I paid 
Mr. Fiske |f8,79. 

Mr. FAY. What papers did you receive 
forthe|£9,10? 

A. Three letters and one appraise war- 
rant — I took only one appraise warrant, be- 
cause the sons bad no estate to appraise. 

Q. Did you know that you were to pay 
an extra charge for taking these papers at a 
special court ? 

A. No-r-I did not suppose there would 
be any difference ; nothing was said about 
uny extra charge. 
Cross-examined. 

Mr. WEBSTER. What was the subject 
of^conversation between you and the judge, 
when you went to take out those letters of 
guardianship ? 

^. There was some conversation about 
an annuity which had been left to John F. 
Shepherd's wife. 

Q. Had you ever been to the judge about 
it before ? 

A. Once before ; that is, when I first ap- 
plied fer the guardianship. 

q. Where did Shepherd live ? 

A. In Peperell. 

Q. And who went with you the first 
time you called on Judge Prescott ? 

A. Some of the selectmen of the town of 
Feperell. 

q. Was there a probate court holden 
that day ? 

A. No. 

Q. Did you consult Judge Prescott about 
Ihat annuity ? 

A. No. 

Q. Did you tell him about it ? 

A. Yes. 

Q. And the selectmen were with you ? 

A. Yes. 

Q. Well, what was the object of that ^isit? 

A. It was our object to secure the pro- 
perty which Shepherd was spending, and 
keep the family off the town. And we wish- 
ed to know whether this could be done by 
taking out letters of guardianship. One of 
the selectmen who was with me made the 
inquiry of the judge, and as I had been attor- 
ney for Shepherd about three years, they 
thought I had better be guardian. The se- 
lectmen then opened the whole case to the 
judge, and <aid that certain executions were 
in force ajgfainst Shepherd, and that if he went 
to gaol, bis family would come upon the 
town. 

Mr. DUTTON. When was this conver- 
sation you speak of ? 

A. Some time iti Jime^ 

Q. And who do you say went with you 
at that time? 

A. One Qr more of the selectii}en« 



Q. If the object of the visit was to seeur* 
the town of Peperell, why did you go with 
them? 

A. I had previously beea Shepherd's at- 
torney, and thought it proper to attend as his 
agenC 

Q. Did you consult the judge yourself as 
^a lawyer, about securing the annuity ? 

A. No. 

Q. Did you ever consult him at any time 
after you were appointed guardian ? 

A. No ; excepting that I once asked the 
judge how to put down the annuity in the ap- 
praise warrant, as I did not understand i*. ; 
and the judge told roe I must appraise the 
estate just as if the man was dead, ami make 
my return accordingly. But about the annu- 
ity the selectmen and the judge talked the 
matter over, and they had the most of the 
conversation. 

Mr. WEBSTER. , Which of the Select- 
men was it who went' with you? 

A. Dr. Walton was one, and Gapt Jew- 
ett, or 'Squire But trick, the other. 

Q. Do you not recollect any subsequent 
conversation with the Judge about the se- 
curing of this annuity ? 

A. I do not remember any* 

Q. Bythe President for a member of the 
Court. Was the witness informed by the 
Respondent at the time that any part of the 
fees paid were for advice about securmg the 
annuity? 

A. I was not. 

Mr. LELAND. Were they paid when 
you took the letters of guardianship ? 

A. Yes, I paid part at that time in mon- 
• ey, and gave a note for the rest. 

Q. Did you take a receipt ? 

A. I asked for one, but the Judge said it 
was no matter— he did not usually give re- 
ceipts for such business; that I might charge 
it in my account, and it would be allowed. 

Q. And was the account allowed ? 

A. It was. 

Mr. Fiske the Register was called again. 

Mr. FAY. What are the fees usually 
paid when these letters of guardianship are 
granted ? 

A. The whole fees are $6,60 for letters 
of guardianship including the complaint to 
the Judge — the citation of the party com- 
plained of — the warrant of inquisition to the 
Selectmen of th^ town where the party re- 
sides, and their return on it— the return of 
the citation — the adjudication on inquiry into 
the truth of the facts alleged — the petition of 
the parly applying for guardianship — the or- 
der upon this — then if the party complained 
of be adjudged a spendthrift, or non coropas, 
the warrant of appraisal— the bond given by 
the guardian— the letter of guardianship — 
the order of notice — and the blank notifica- 
tions. The usual charge for the whole, to- 
gether with the recording, is |6j60 ; but none 
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•f the Items are provided for in the statute 
excepting the warrant of appraisal that I 
knpw of. 

Cress examined. 

Mr. WEBSTER. This jB^O is the ex- 
pense attending one letter, is it not? 

A. It is.. 

Presidfint. Where there s re three lettejs 
granted is the expense three times $6fi&? 

A. Yes — the charge would then be 
519,80. 

Q. by the Preddent for a member of the 
Court. Were the sons John and Francis 
ffiinois — and what was their age ? 

A. No — they w|^ ajdolts** their exaet 
age does not appear^ 

\ The Managers informed the Court that 
they had gone through their ejvidence upon 
this article, and were directed to proceed to 
the third. 

BENJAMIN DIX sworn. 

Mr. FAY stated the substance of the arti- 
<cle to be ^at the Respondent at his ofSce in 
Oroton, and not at any regular Probate 
Court, granted to the witness administration 
and a warrant of appraisal 4m the estate of 
Eri Rogers lor which he demanded and re- 
ceived the illegal sum of $5,^0% and after- 
wards, upon the return 4>f the inventory, at 
his office also, decreed a commission of insol- 
vency for which he received the illegal sum 
of |59,0S. Mr. F. then proceeded to exam' 
ine the witness. 

Q. When did yov take out administra- 
tion upon the estate of Eri Rogers? 

A. I have got the original letter and (he 
account of fees paid. 

g Fitness prodiices the papers.) 
r. FAY remarks that the letter of ad- 
ministration is dated Groto!i, Aug. %, 1819, 
signed by the Judge, bu^ net countersigned 
by the Register, and reads the account as 
follows ! 

August find, 1819. 

To bond, letter and warrani« |I4,70 

extra writing, 1,00 
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1(5,70 
Q. Where was this admmistratloD graat- 

A. At the Judge's office in Grotoa. 

Q. Was the Register present? 

A. No he was not. 

Q. Did yott pay the earn mentioned in 
the account? 

A^ I paid jf5,70 at that time. 

Q. Did you pay any farther sums? 

A. On the 19th of Aug. I took out some 
ether papers and represented the estate in- 
solvent, for which I paid jldd,0.0. 

Q. For what did you pay that sum f 

A. I can't recollect the particulars of . 
that account, but I took a number of papers 
en account of the insolvency of the estate 
and guardianship of the children. 
5 



Q^ Where did you receive tfab second 
set of papers ? 
A. That was at the Judge^s office «Iso» 

a. Were the partiea concerned previa 
/notified? 
A. They were. 

Mr. FAY. State generally the circum* 
stances attending this administration. 

fFUne98» Mr. Rogers died on the fid of 
July, 1819; leaving a large farm, and nobedy 
able to take care of it. He left no will, but 
before his dealh he had requested me to ad- 
minister npon his estate. His widow also re^ 
guested me tado so. The farm reared im* 
mediate attention, so I went to the judge and 
told him the situation of the estate, and that 
I expected to administer ; but I did notwan^ 
to hurry the business, because perhaps some 
of the relations might choose to apply for 
ft ; and I wanted to know What should he 
done with the estate in the mean time. The 
Judge said he saw no impropriety in my tak- 
ing care 6f it ilor the present — and that I had 
better ^o on till an administrator was appoin- 
ted. On the 2d of August I went to Um 
again, with vof bondsmen, carrying with us 
Che widow's renunciation, together with a ire- 
quest in writing, that I should be appointed* 
I then took out the letters xji administration, 
I am net certain whether it was that time, or 
afterwards, that I told the judge* the estate 
was likely to turn. out insolvent ; bHt I SO09 
found it must he so ; and I had several con* 
ferences with him before the return of the 
inventory^ and told him just how the estate 
Was eitiiated ;that it must be tnsolvent ; that 
I should want a license to sell boeli real and 
personal estate ; that agtiardian must be ep* 
pointed for the children ; andthatlwiriied to 
have it all done at onee, at the same time that 
I returned thelnventory. I eot^solne instruc- 
tions from the judge how all this was|0'he 
done ^ and «n the 1 9th of August,! went up 
to the judge's office with the widow of Mr* 
Rogers, and a child of 14 (for whom it waa 
necessary to have the guardianship,) my 
bondsmen, the person to be appointed guar# 
dian, and his bondsmen ; intending to re- 
turn the'inventoryj and get tlie other husinesa 
done aH under one. The jbdge said he 
should prefer having the business dqne at a 
regular probate court. But. as I represented 
to him that It would be best to have the busi- 
ness done in Groton, that the isase ^required 
despatch, and that there would be no probate 
court held tbeie for some thne, he consented 
to attend to it at his office. So t>he Gon>mis» 
sion of insolvency, license to sell, and guards 
ianship were all taken out at oi>ce, and tb* 
invenlofy returned at ^he same time, ^nd 
for the whole I paid: j|M,00. 

^- What werlhthv'paffHci^laritenys of tb« 
IWOO? 

A. I haveamhiute of expenses which 
was given me by the judge at the time. I 
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see there was $S6fi^ charged for the papers, \ 
and $S for extra writing. I believe I dta not 
pay the two cents. 
[Witness Ijanda the paper to Mr. Fay J 
Mr.' FAY. The account is in the Res- 
pondent's hand writing, as Allows. 
dli^fiMl 19, 1819, . 

Return of inventory, kc. $7,72 

Affidavit of notice, £lc. 1,50 

Allowance of account, ^,00 

License to sell personal estate, $,50 
Relinquishment of dower, 2,00 

Commission of insolvency, 2,50 

l!4icense to sell real estate, 5,50 

1st letter of guardianship, 3,70 

1st appraise ws^nrant, ,75 

$d letter of guardianship, 3,85 

'2 appraise warrants, 1,50 

Bond, oath, &£c. S,50 



36,02 
3,00 



Extra writing. 



Cross examin^. 

Mr. HOAR. Why did the judge do the 
business at his office, rather than at a probate 
court F 

iu It was for my accommodation. 

Q. Did he tell you he should charge 
more for doing it at a special court ? 

A. He did. 

Q. Did you consider the $d extra, an ex- 
orbitant charge ? 

A. No ; I thought it a moderate com- 
pensation enough, as it was done to accom- 
^lodate me. 

. Q. And you often called upon the judge 
for advice as to the settlement of this estate ; 
did you ? 

A. I asked him first how I ought to act 
tin an administrator was appointed ; and af- 
ter my appointment I asked him about the 
settlement of the ^tafe. 
' Q. Did the judge tell you that if he did 
the whole, he should charge you rather more 
for it? 

. ^. Tes, he did, but I considered it would 
be a saving. 

Mr. WEBSTER. Do ydu live in Little- 
ton? 

A. I do. 

Q. How far is that from Groton ? 

A* Seven miles. 

Q. Anid how far from Concord ? 

A* I do not know. 

Q. Well, do you know how faj it is from 
Cambridge ? 

A. Twenty-six mites. 

Q. Were there not certain mortgages on 
this estate ? 

A*. Yes, the estate had two mortgages on 
it ; one to myself, and one owned in Boston ; 
I believe by Mr*. Samuel Parkman. 

^. And there was some difficulty about 



these mortgages, was there not, about wbich 
you consulted the judge ? 

A. No ; not about the mortgages, but 
there was some difficulty about an attach- 
ment on the estate prior to Mr. Rogers' 
death, and the judge gave me advice abeut 
this. 

Q. What did you pay for it ? 

A* I never paid any thing more than I 
have stated, till I came to the final settlement. 
When I closed my account of administration 
I paid the usual fees. 

Q. What do you suppose was the differ- 
enee of expense in transacting the business 
at Greton, instead of going to the probate 
eourt at Cambridge ? 

A* I cannot tell off hand ; but I think it 
would have been much greater if I had cone 
to Cambridge ; — I should have had to nave 
carried my bondsmen with me, and the wi- 
dow, as guardian, must have gone with hers ; 
and Mr^ Kimball the other guardian, with 
his ; so that I thought there would be a con- 
siderable saving to the estate by having the 
business done at Groton. 

Q. by (he President foj* a member of the 
court. Did you understand from Judge 
Prescott, before you took this administraiion, 
that an extra charge was to be made for its 
being done at the office instead of the regu- 
lar probate court ? 

A. The judge told me there would be a 
little something to pay. He charg^ed $5^ 
which I theught reasonable, and considered 
a great sa ving. 

Mr. DUTTON. Wliat was the difficulty 
as to the attachment about which you con- 
sulted Judge Prescott ? 

A. Why^ a little before Mr. Bogers* 
death, in order to secure a certain note of 
hand, property was attached to the value of 
about $2,00 and receipted for. I beard 
nothing more about the action till after the 
commission of insolvency was taken out. 
The note for which the attachment was laid 
was then sent to the commissioners and el-', 
lowed. But soon after ' I H-eceived a sum- 
mons to attend a Court at Boston on that 
account. I came here, and saw the attorney 
who brought the action, and when I asked 
why it was brought, he told me it was only 
to save the costs. Afterwards when I was 
speaking to Judge Prescott about it, he told 
me I must go right back to Boston, and pre- 
vent a judgment against me. He advised 
me to employ an attorney there, which I 
did. 

Q. Did you mention this to Judge Pres- 
cott incidentally in the course of conversa- 
tion ? 

.A." I think I did — but I am not sure 
whether I did or did not-^but he gave me 
the advice mentioned. 

Q. Did you consult him as counsel tbe» 
or at any time ? 
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A. I ckm't know tb«t I eonsulted hhn as 
•ounsel, or any wajr, ex«ept as to forms of 
prooeeding. 

Q. Was there any advice given yon by 
Judge Prescott for any thing else? 

A. I recoUeet asking the Judge before 
about the candeiUng of the mortgages. I 
wanted to know what evidence I must have 
of t!}eir discharge. 

Q. by the Pre«dent for a member of 
the Court. Is there any regular Probate 
Court holden at Grotoii or Concord ? 

A. There are two Courts at Qroton and 
one at Concord. 

Mr. WEBSTER. When did you first 
come to the knowledge of your having been 
wronged by the Judge? When did you first 
find out that you had paid more than you 
aught? 

A. I never have fonnd it out, and don't 
know now. I never made amy complaint of 
these things for I never was dissatisfied a- 
bout them ; and I don't know that any wrong 
has beendonetomeorto those I represented. 
I never knew there was any difficulty about 
It till I was summoned to appear and give 
vaj evidence before the House of Represent- 
tatives. 

Mr. SHAW* Who drew up these papirs? 

A. Judge prescott and a young man in 
his office prepared them all. 

Q. Was any Register present ? 

A. No. 

Mr. HOAR. May it please the Court, 
we noi only admit that, but we assert it. I 
mention it merely to save your Honors and 
the Hon. Managers the trouble of that in- 
quiry in future. We assert uniformly that 
no Register was ever present at any of these 
Special Courts. 

Mr. SHAW. Have you a copy of the in- 
ventory returned ? 

A. I have. 

Witness produces the paper.] 

Tr. Fiskt was called again to the stand. 

Mr. BUTTON. What would be the reg- 
nlar charge on the returft of this inventory ? 
^ A. I should estimate thi« at about 120 pa- 
ges — the charge weuld then be 85 cents for 
the return, twelve times 20 cents, for the re- 
cording, and the same for the copy — total 
|5,65. , . 

Mr. BUTTON. .The actual charge is 
||7,7S. Please to state the usual charges for 
all the items in that account. 

fFitness. The usual charge on return of 
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Snd letter of guardianship, 
2nd appraise warranty 
^Bond, oath, &c. 
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inventory is 

Affidavit of notice, 
Allowance of account, 
License for personal estate, 
Relinquishment of dower. 
Commission of insolveney, 
License for real estate, 
1st letter nf guardianship, 
Ist appraise warrant, 



55,65 
1,50 
£,00 
S,50 
«,00 
*r00 
5,00 
»,10 
,75 



5t9,75 

For the license (o sell rM estate I have 
mentioned the highest charge ; if there is no 
order or decree we charge only |[4,50. For 
the letter of guardfanship I have allowed 
only one minor ; we charge 15 cents more 
for every additional mhior. 

Cfoss examined. 

Mr. WEBSTER. For which of these 
items is there a charge provided in the fee- 
bill ? 

A. The 85 cents on the return ef the in- 
ventory, and the 1£ cents a page for record- 
ing and for copying are fixed by law. No 
other of these items is provided for. 

Mr. BLAKE. Is there any charge In 
this whole account greater than is allowed 
by statute ? 

A. No ; — there is no excess in any case 
where the fee is ^xe6 by law. , 

Mr. HOAR. Is this acase where a copy 
must be made for the Judge, and preserved 
in order to be recorded ? 

A. It is. 

Evidence on the fourth article. 

JOSEPH BUTTERFIELD sworn. 

Mr. FAY. State whether you were ap- 
pointed administrator on the estate of Simeon 
Brown, and where and when and what fees 
you paid. 

A. On 15th Aug. 1&18, at Judge Pres- 
cott's office, I took out letters of administra*- 
tion on that estate, and had appraisers ap- 
pointed. I paid $t ;'— no.bill was given, or 
fees marked on the papers. 

Q. Was previous application made to the 
judge to appoint a time for holding the court? 

A. No. 

Q. Was notice given to the parties ? 

A. I carried a letter fi*om the widow, and 
I think from some of the creditors, contain- 
ing a request that I should be appointed ad- 
ministrator. The heir was only a small child. 

The letter of administration was produced; 
which Mr. F. observed was signed by the 
judge, but not countersigned by the register* 
Cross examined. 

Mr. HOAR. What was the object in go- 
ing to Grotoii to take out letters of adminis- 
tration ? 

A. To eave the extra expense of going 
to the next probate court at ConcercJ, which 
was double the distance, and to save time. 
The estate was a manufactory, which requir- 
ed immediate attention, or it would stop. 

Q. . Where do you live ? 

A. AtTyngsborough. 

Q. Bid you ask any lega} advice of the 
Respondent ? 

A. I think I asked him iome advice re« 
specting my rights and duties as to the ad- 
min istration of the estate. 
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Mr. WkBBT^tL Did yoa ask him about 
tome estato ini Now-TorlL ? 

A* Yes^I asked the judge what to^io 
kbout it, and.be gave roe bia. advice. 

Hr.HOiJl. was tbe judge goiag out? 
was bis.cbaise barnessed ? 

A* Tes^ tbe judge had his horse ready 
tackled to go aonei^Dere, and be waited at 
my urgent request* ile was detained as 
muQh a^ two hours. 

^. Did the judge prepare all y6ur papers^ 

A. I believe I carried my bond executed. 

Q. Did he prepare ail tbe others ? 

A* Yes, and took copies of some. 

Q. How much did yOu pay ?* 

A. Six dollars. 

Mr. F I:Y. Was this allowed in your ad-^ 
tninistni^ion account ? 

A. Yes, 

Q. Did you pay nothing more. 

A* No. 

Q. Was It a great saving of expense to 
do the business at Oroton ? 

A. Yes, it was a saving of several dollars. 

Q« Did this six dollars include pay for 
•dviee f 

A. I supposed it did, as I expected to pay 
reasonably for the advice, and I paid nothing 
blse — ^I considered the charge a reasonable 
one. • 

Mr. Website R. if ypu expected to 
pay, whence does your dissatisfaction aris^ ? 
. A* I have no dissatisfaction. 

Q. Have you never complained t 

4k* Never. 

Mr. FAY. Was the sijt dollar's charged 
ill one item ? 

A. Yes. 

Mr. FA¥ remarked that iii the accodnt 
settled, it was all charged as ^'probate fees.'' 

Mr. HOAR. Do you recollect aiiy cbn- 
Vbrsation ab^ut a charge for advice ? 

A. . Nothing was said at the time,or at afiy 
other time, what part was for fees, and what 
for advice. 

Q. Was tfie advice givert, siidi as yob 
lArould have beeti obliged to ask of some one ? 

A. Yes— ^I was uninformed respecting 
ttiy duties as an administrator. 

ISAAC f^ldKG examined agaiii. 

Q. by si nieniber of the coui't. Did 
Judge Prescott pay over tO the register any 
different sum for his fees, when business was 
transacted at bis Own office, from What he did 
t^hen business was done at regular eoilrts ? 

A*. The sanie fees werci paid to me as at 
the regular courts : the laboilris the same. 

Q. by a member of the court. What 
woiild be the usual fees for gradting adminis- 
tration ill this case ? 

A. ;fS,GO, whefe theris is lio dispute. 

Mr. SHA)^. How do ihe papers get to 
the register front these special courts ? 

A. The judge geOerall v brings them to 
Inehektprobatii court. They are recorded 



just 85 if the busiBesa was done at t r«gttla/ 
court. 

The court adj<Aimed to 9o'cIock tomorrdw 
morning. 

HOUSE OF REPRCigEiNtATIVES. 

WXDlfX8DAT,A»EIL 18^ 

At 11 o'clock a message from the Honor- 
able Senate was delivered by tbe Honorable 
Mr. Welles, Informing tbe House, that they, 
were about to resolve themselves into a Court 
of Impbachment to proceed in the trial of 
tbe aitidesof Impeachment exhibited aeainst 
the Honorable Judge Prescott. The House 
after having despatohed a message announ*^ 
cins that they were ready^ to give their at'* 
tendancei proceeded to the Senate Cham-* 
ber* 

After the proceedings which were thortf 
had were dompleted, the Members of tbe 
House returned to tbe Representatives^ 
Chamber. 

Mr. KING laid before the House the an- 
swer of the Respondent, which was read 
from the Chair by its title. 

Mr. KING on the part of the Managers 
reported a Replication to the answer of the 
Respondent, which he laid upon the table^ 
and which was read. On motion of Mr. 
SAUNDERS it was accepted by the House, 
and the Managers were directed' to present 
It to tbe Court of Impeachment. 
AFTERJ\rOOJ>r. 

The House ,lieirig informed by Message, 
delivered by the Hbnorable Mr. Lyman that 
the Senate ivere ready to resolve themselves 
into a Court of Impeachment, and to proceed 
with the trial, went up to the Senate Cham^* 
her. After the proceedings th^ro had, they 
returned to their Chamber at a quarter past 
8 o'clock, and adjourned^ 

SENATE. 

fTHURSDAT, Al»RIL id* • 

C6t}Rt OF IMPEACHMENT. 

Mr. Tufts was sent with a message to 
inform the House of Representatives that the 
Senate was about to resolve itself into a 
Coiirt of Impeachment. Mr. Saunders 
brought an answer that the House would at- 
tend forthwith. The Speaker and six of the 
managers carne in, followed by other mem* 
hers of the House. 

The Court was opened at a quarter pa^t P« 
' The Respondent and his counsel attended, 
and the Respondent was called. 

Mr. FAY said the managers would pro- 
ceed to offer evidence in support of the 5tb 
article of impeachment. 

PE'lTER STEVENS sworn. 

Mr. FAY read from the records of (he 
probate court, a letter of administration, dat» 
ed June £lst, 1819, granted to Lucy Allen* 
upoo the estate of her husband, Shebal d« 
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. Allen. The letter was not eountenigned by 
the register. 

ffttnesa testified, thtt on the tlst June, 
1819, be went with the widow Lucy Allen to 
Judge Pre9cott\s office, in Oroton, to 6btain 
a letter of administration on the e^ate of 
Shobal C. Allen. A letter of administration, 
warrant of appraisement, and order of notice 
were received ; for which he paid the judge 

f5. On the 31st July he went to Judge 
rescott's office again, to return an invento- 
ry, and to get a license to sell personal es- 
tate, and paid thejudge JlO. 

Mr. DUTTON. Was that all you got ? 

A. Tes ; I do not recollect that any thing 
else was dene. 

Mr. FAT. Was no allowance vade to 
the widow at that time ? 

A. There was an allowance to the widow ; 
t am not able to say whethel^ it was made 
then, or at another time. On the Slst Feb. 
1820, 1 went again, and carried a list of debrs, 
to get a license to sell real estate* The Judge 
said the list of debts was not correct. He 
gave me directions how to make it out, and 
gave me a suitable blank. I paid him $&. 
Nothing more was done at this time. I went 
afterwards on the S4th. March, with the guar- 
dian, to get letters of guardianship to the 
children. The judge made out three let* 
ters of guardianship for seven <hildren,two 
over fourteen years of age, for each of which 
a letter was taken, and five under fourteen. 
Tor all of whom one letter was taken. They 
were charged to the widow. I was her agent. 
I got at the same time a license to sell real 
estate, and a commission to set off the wi- 
dow's dower. Tiiis was the last time I went. 

Q. by one of the Managers. Was this 
all that was done ? 

A. I think it was. < 

Q. What did you pay ? 

A. The whole amount paid was J[26,65. 
I do not know the items, 

Q. Was all this done at the Respondent's 
office ? 

A. Yes. 

Q. Was the register present ? 

A. No. 

Q,. Was notice given beforehand to the 
judge, when you went to him ? 

A. I tliink there was, by sending him a 
line, that he might be found at home. I think 
no notice was given except for the first ap- 
plication. 

Q. Did you ask .for a bill of particulars ? 

^ A. When I got through the business, I 

disked him what was to pay ; — the judge gave 

me the gross amount, without stating the par^ 

ticulars. 

Mr. DUTTON. Who was appointed 
guardian ? 

" A. Willian^ A. Bancroft. He was pres- 
ent when the letters of guardianship were 
Iraoted. 



Q. Were these an the tinas you attend- 
ed in this case ? 

A. Tes. m 

ISAAC FISKE was called again to state 
what would be the usual fees in this ease. 
B^ stated that they would be ||S!2,10, accord- 
ing to the papers appearing in the case. It 
only appeared that there were two letters of 
guardianship ; if there were three, a further 
sum of |$,10 was to b* added to the $02,10. 
The whole fees charged amounted to $40,69. 
The fee-bill did not provide for all the fees 
m cases of administrsttion, guardianship, &c< 
-*he stated the customary fees. Mr. F. enu- 
merated all the' papeis on record in the case 
of Shobal C« Allen. 

Q. by a member of the court. Has it been 
usual to expose the fee-bill at the probate of- 
fice, when the probate court is in session ? 

A. It has never been usuiil to expose the 
fee-bill in any other way than in a book that 
lies on the table. 

Evidence on the sixth article. 

JONATHAN LORING sworn. 

The witness was asked to relate what he 
knew respecting the facts charged in this ar- 
ticle. 

tFUness. In the latter part of 1804^ I ap- 
plied to Judge Prescott, on behalf of Mary 
Trowbridge, for a petition for the partition of 
real estate. 

Mr. FAY. Was he judge at that time ? 

A. He was. Re prepared the petition 
and the other necessary papers, and appoint • 
ed commissioners to make the division.— 
When the commissioners came on, Benjamin 
Champney, attorney for Mrs. Champ ney, 
wife of Francis Champney, was asked if he 
would take the real estate! He refused. I 
told the commissioners, that if it could not 
be divided, Mary Trowbridge would take the 
whole. It vras thought best no\ to make a 
division, and the whole was set off by tlie 
commissioners to Mary Trowbridge. The 
other party became dissatisfied, and the thing 
was continued from court to court, through 
1805 until Jan. Gth, 1806, when thejudge was 
about to make a decree. Benjamin Ctiamp- 
ney came to Groton at that time, having ob- 
tained a warranty deed to himself fioni Fran- 
cis Champney and his wife of iier half of 
the estate. He made a deed of the same to 
me, and I gave security for the payment of 
the money, and so tl» mfttier ended. - 

Q. Did you apply to the Hespondenf as 
an attorney ? 

A. I told the judgr I should have need of 
counsel, and the judge told me lie should ex^- 
pect pay as an attort>ey ; he told me so sev- 
eral times, and I expected and was willing to 
pay bim so. At one time he told me he 
should charge $^y and I paid ir. 

Q. When did you first appl,i to the Res- 
pondent ? 
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A. In Dec. 1804— it might have been in 
Jan. 1805. 

9 Are you sure he was judge of pro- 
bate at the time ? 

A. fes. 

Mr. WEBSTER. Are you sure you ap- 
plied in 1804. J> 

A. Tes, I am sure. I received a letter 
from C;hampney, dtted Dec. 19, 1804, de- 
manding rent. I think I went in a day or 
two after to the judge for advice. Within a 
fortnight the judge appointed commissioners. 
He advised me to go \o New Ipswich, to see 
if Mrs. Champney would not sell out. I went 
to New Ipswich for this purpose, but Mrs. 
Champney refused to sell. Judge Prescott 
then granted the petilion. 

Mr. PAY. Did the Respondent state to 
you that he was a judge, and could not act in 
the business as counsel ? 

A. I do not recollect that he did. 

Mr. DUTTON. Did the Respondent g6 
to New Ipswich ? 

A.- No, I went myself. 

Q. by a manager. When did Champ- 
ney come to Groton ? 

A. On the 6th of Jan. 1806. The pro- 
bate court sat aeCambridge. The commis- 
sioners had made (heir return, and the judge 
was about passing a decree when Champney 
came down. 

Mr. LELAND. What makes you re- 
collect that you applied to the Respondent in 
Dec. 1804. 

A. The letter of 1804. 

3. by a manager. Was the sum of J(50 
as counsel fees ? , 

A. Yes, I paid the probate fees as I went 
along. The 550 was in addition. 
Cross-ex amimed. 
Mr; HOAR. When did you apply first to 
Judge Prescott for advice ? 

A. Within a week after receiving the let- 
ter. 

Q. Did you never call on him before 
you received the. letter ? 
A. No. 

Q. Did not Mary Trowbridge call on 
iiim before ? 

A. I do not think she did. 

H- Who is Mary Trowbridge ? 

A. She is now my wife. I was her agent. 
f then expected to make her my wife — which 
I did afterwards. 

Q. Did Judge Prescott tell you he should 
make a charge as attorney or counsel ? 

A. He to}(| me several times he should 
charge separate. 

Q. Were all the papers made out at once ? 

A. I do not recollect. I presume 'vithin 
a month — perhaps within a fortnight after 
the receipt of the letter. We went about it 
directly. 

Q. Who were the commissioners ? 

A. Esquire Lawrence, Esquire Little and 
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^ Esquire Longley. Esquire Longley refused 10 
serve, and I then went to Judge Prescott, 
and he appointed Dr.Prescott, who did serve. 

Q. To whom did the commissioners make 
return, to the judge or to Mary Trdwbrldge ? 

A. They made a little sketch of a verbal 
report (witness produces it) to the parties, and 
afterwards a more particular report to the 
judge. 

Q> Was the second report made after the 
difficulties between the parties ? 

A. I cannot say. 

Mr. BLAKE. ' The first applicatien to the 
judge was for a division of real estate ? 

A. Yea. 

Q. How long was it pending ? 

A. From 1804 to Jan. 1806. 

Mr. WEBSTER. Do you, or do you 
not remember that Judge Prescott, in some 
capacity or other, went with Mr. Champ- 
ney te New-Ipswich on this business ? 

A. I do not ; I believe he did not. 

Q. Which was the eldest sister ? 

A. Mrs. Champney. 

Q. Was there any misundierstanding be- 
fore between the two sisters, Mrs. Champney 
and Mrs. Loring ? 

A. Not respecting the real estate. 

Q. Was there on any account ? 

A. There might be some difference. 

Q. Wei e they on good terms ? 

A. I do not know that they were not. 

Q. Did you live in the house with Mary 
Trowbridge at the time ? 

A. Yes. 

'Q. How long before had the sisters visit- 
ed each other .^ 

A. A year before, Mary went to New 
Ipswich to see her sister. 

Q. Oil this business ? 

A. No. 

Q, How do you know ? 

A. r went with her. ^ 

Q. Weie they friendly at the time of the 
division ? 

A. I do not know that there was any 
coldness between them respecting the estate. 

Q. Were they friendly ? 

A. Not so much so as some. 

Q. Had not the Judge been applied to by 
Mary Trowbridge before you applied to him? 

A. No. 

Q.. How do you know ? 

A. From my connexion with her, I 
should have known of it. 

Q. What connexion ? 

A. I hnd some expectancy of making a 
wife on her. , 

C^. When you first applied lo the Judge, 
did he tell you about counsel fees ? 

A. Yes. • 

Q. Did you always expect to pa> them ? 

A. Yes. 

Mr. DUTTON. Did the Respondent 
ever intimate lo you that there was any dif- 
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ficultj in his actiag ia th« case, because h% 
was a Judge? 

A. Not that I recollect." 

Mr. W£BST£R said he would take this 
opportunity to read the Commission of the 
Respondent as Judge of Probate. It was 
dated the tst Feb. 1805, and the oaths were 
administered to him on the 19th of the same 
month. 

Mr. FAY reads the petition of Mary Trow- 
bridge for partition, dated March ISth, 1805 
— the decree and warrant to the conimis- 
sioneis, dated May S3d, 1805, to set off a 
moiety of the estate according to the prayer 
of the petition. In the mean time there was 
an order of notice. 

PEC^SIDENT. Is there no return of the 
warrant on the record ? 

Mr. FAY. None. By the record the 
process seems to have stopped there. 

Evidence on the seventh article. * 

Mr WEBSTER said that to save time, 
the Respondent's counsel weie willing to ad- 
mit the seventh article as it stands. 
' Mr. FAY said be wished to call a witness 
to prove what the services were, to whicli 
this article relates. 

Mr. WEBSTER objected. Ht said the 
article was admitted. If the counsel for the 
Commonwealth were not satisfied with this 
admission, then ihey expected to.prove some- 
thing that was not stated in the article, an<} 
something that the Respondent was not call- 
ed upon to answer. 

Mr. BUTTON, We propose to call the 
witness to prove what the advice and assist- 
ance was, for which the Respondent charged 
the S\5 mentioned in the article. We think 
it is perfectly competent for us to shew that 
the sum was received extorsively for services 
which he ought to have rendered as Judge 
of Probate without compensation, or that if 
he took it as counsel, he took five times as 
much as others would have charged — that 
under pretence of advice and assistance, the 
|fl5 was taken corruptly colore officii. The 
words in the article, "advice and assistance," 
S&c. are quoted from tlie Respondent himself. 
We quote them, meaning to shew the intent 
— the corrupt motive ; and we submit to the 
4I?ourt, that we have a right to go into this 
Avidfincc 

Mr. WEBSTER. As this motion fren- 
ches directly on 4lie merits of the case, I 
must ask the indulgence of this Hon. Cmirt, 
to make a few remarks. We give the Hon. 
Managers this article as true. I eonfess I 
an^ not a little surprised, considering the 
general correctaess of the Hon» Managers, 
and the legal and honorable course they have 
pursued) that they should aUen»pt to preju- 
dice the Respondeat by allegations not con- 
tained in the articles. The question amounts 
to this, whether they majp charge one thing, 
axkl prove another which is not charged. 1 
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do not advocate the proposition that this 
Hon. Court is bound by all the rules and 
forms of other inferior Courts, but I do eon- 
tend that the Constitution is as imperative 
on this Court as on any other, where it de- 
clares, that every man's offence shall be de* 
scribed to him plainly, substantially and for- 
mally. This Court is a criminal Court; its 
judgment is as deep, as penal, as the judg- 
ment of any Coutt. It does not take away 
life, but it takes away every thing that makes 
life worth having. You take away not only 
a man's property, not his office merely ; you 
disfranchise him, you dismember him, you 
\ turn him out of his society, you disqualify 
him, you take away the privilege whieh ev- 
ery citizen enjoys, of holdiog and being 
elected to office if the people see fit to choose 
him. You are a Court of criminal juris» 
diction, and are bound substantially by the 
universal, fundamental rules of justice, by 
which all Courts are governed. It is a dic- 
tate of natural justice that a man is not in 
any Court to be charged whh one thing and 
tried on another. If the Hon. Managers had 
preferred this article against the Respondent 
in a Court of common law, and the Respon- 
dent had demurred to it, would it have been 
pretended that they could call on a witness to 
give a coloring to the article ? Here, though 
the form is different, the principleis the same. 
It is impossible to admit that any thing ean 
be proved that is not charged. In the pres- 
ent case, what is the charge ? It is not pre- 
tended iij it, that the Respondent took im- 
proper fees colore officii; he is not come pre- 
pared to meet such a charge. It is not sta- 
ted that he took too much as counsel. But 
the charge is that he rendered services^as 
counsel and received fees for them, which ha 
allowed in the account of the administrator. 
This we admit, and we are prepared to de- 
fend it. The gentlemen want to prove that 
the services rendered were not worth so much 
as the Respondent received for them. They 
wish to convince your Honors that ten dol- 
lars and a half, or at most eleven dollars^ 
would have been enough. They are going 
to establish a new charge. They have not 
counted upon it. The evidence is to intro* 
duce new substantial matter, and we ar» 
bound to resist its admission. 

Mr. SHAW said it appeared to him, that 
the words ^^ being Judge,'' the Respondent 
did *' unlaw AiHy and corruptly demand and 
receive,'' &lc. constitute the git of the charge 
in this article. The admission of the articio 
does not admit the corruption, and the ques- 
tion now is, wbetlier we are bound to take thw 
adnussion viva voce of the Respondent's 
counsel, after issue joined. 

Mr. WEBSTER. My objection is not 
against the Hon. Managers proving the facts 
alleged in the charge, but it is against tbeiv 
proving any thing moie.. 
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SAMUEL WHITINO sworn. 

Mr. FAY readt tliA 7th article and di- 
rects the witness to state what be knows a- 
bout it. 

JfitnuB. I cm state only what I stated 
before the House of Representatives. I was 
guardian of five minors, children of Benja- 
min Baldwin of Bilierica, and went to Coo- 
oord— 

Mr. HOAR interrupts the witness, and 
objects, that the Hon. Managers were already 
bnnging in facts not alleged ; as nothing 
was said In the article about the number of 
the wards ; and even that ought not now to 
be stated. 

Mr. BLAKE. There Is no intimation in 
the article ^hal any letter of guardianship 
was ever granted : and that very omission 
was one reason why we considered it safe to 
admit the article as it stands. 

Q. by Mr. FAY. Did you settle an ac- 
count as guardian ? 

A.' I brought my accounts to the Judge, 
and he told me they were informal. I ask- 
ed him to put them right. 

Q. What did he then do for you ? 

Mr. WEBSTER. That is tlte very thing 
we object to. ^ 

Q. Did he give you direction v— 

Mr. WEBSTER. No, sir, I object. 

Mr. DUTTON. What were the services 
rendered ? I think we have a right to ask the 
^estion. 

Mr. HOAR. Our objection, may it please 
the Court, n not to the form ; it is substan- 
tial. The Respondent in preparing to an- 
swer very many of the charges brouglU a- 
gainstliim, meets with this real difficulty — 
the difficulty of ascertaining wliat were the 
facts. There is no allegation in the article 
of the particular services rendered ; and here 
lies the difficulty ; that it is impossible to find 
the papers necessary to enable us to prepare 
an answer to the charge. If I go to the 
Register and ask of what wards Samuel 
Whiting waS'guardian,the answer is he does 
not file Iiis papers by the name of the guar- 
dian, but by that of the ward. The name of 
the guardian is no help to us ; and as that 
only is mentioned in the article it would be 
impossible to answer the allegation in a year. 
This difficulty therefore makes it proper for 
the Re8f}ondent to stand on his constitution- 
al and legal rights. The position of the 
Hon. Managers, if pushed to its full length, 
would amount to this, that the House of 
Representatives might make a general 
charge of misconduct and maladministra- 
tion, and under that charge commence their 
inquiry with the beginning of the Respouf^ 
dent's administration, and go into an inves- 
tigation of the whole of his official conduct; 
which there would be no possibility of an- 
swering. It becomes necessary therefore to 
insist uat the charges bt specific It was 
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observed by one of the Hon. Managers that 
the charge against the Respondent contained 
in this article was for taking fees as counsel 
for services which he should have rendered 
gratuitously as Judge. We find nothing of 
it. We pray your Honors to look at the ar- 
ticle. It contains no such charge. If it 
does the Hon. Managers have the full bene- 
fit of it, for we admit it. If they are not satisfi- 
ed with that let them prove it ; but do not let 
them prove what was never alleged. We assei t 
that it is matter of substance that we should 
not be compelled to answer any thing with 
which we are not substantially charged. The 
Respondent must certainly be admitted to 
the benefit of the common provision in the 
12th article of our Bill of Righu, that <<no 
subject thall be held to answer for any crime 
or offence, until the same is fully and plain- 
ly, substantially and formally described to 
him.'' 

Mr. BLAKE. The 7th article, if it ehar- 
ges any crime against the Respondent, char-' 
ges that of bribery — a charge of a high and 
extraordinary character. If any form of al- 
legation be necessary in processes of im- 
peachment^ the form of this article is clear- 
ly imperfect. We do not however object to. 
the defect of form, but of substance. The 
definition of bribery is ^ when a judge, or 
other person concerned in the administration 
of justice, takes any undue reward to influ- 
ence his behaviour in office.'* (4 Blackstoae's 
Com. 1S9.) I( there be any allegation in 
this artiele that the Respondent has received 
' an undue reward to influence his behaviour 
in office,' we have had the temerity to admit 
it. We may have acted unadvisedly in do- 
ing so. But we can perceive no such charge ; 
there is only one official act to which this ar- 
ticle has any relation* The allegation is, 
" that said Prescott, being judge as aforesaid, 
at a probate court at Concord, in said coun-% 
ty or Middlesex, on the 7th day of June, A. 
D. 1815, did then and there advise one Sam- 
uel Whiting, in and about the settlement of 
his accounts as guardian fbr certain wards, 
and did then and there, as the attorney of 
said Whiting, give him directions therein." 
So far we are left to ooinecture even the res- ' 
sidence of Satnuel Wniting. Nothing is 
said of any application Ihert for letters of 
suardianship. There is nothing to show that 
Slimuel Whiting had not taken out adminis- 
tration in New-Hampshire or New-York ,* 
and not a word is said of any process pend- 
ing before the Respondent in the county of . 
Middlesex. The article goes on to state, 
" that the said Prescott did then and there, 
for his services as attorney in the business 
aforesaid, unlawfully and corruptly demand ' 
and receive of the said Whiting, the sum of 
fifteen dollars^" If any thing is here charg- 
ed, it is the takmg of exorbitant fees as coun- 
sel ; for the case Is not alleged to have b^en 
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within the jurisdietion of^tlie Respondent's 
court. If that means any offence, it means 
taking unlawfully and corrupUy^ as counsel 
6r attorney, larger fees tlian by the rules of 
practice he ought to hav« taken. The arti- 
cle proceeds tlius. '* and did then and there, 
in bis said office of judge, as aforesaid, ch a rgfi 
and allow in the account of said Whiting, 
with his said wards, said sum of fifteen dol- 
lars) for advice and assistance about prepar- 
ing this and other accounts and papers." 
Here is the substance of the charge-r-tJie 
only fact alleged which it is important to con* 
sider. We find that there was at some time 
or other a guardianship account commenced. 
When-^we are left entirely at a loss to con- 
jecture. It may have been long anterior to 
the Respondent's appointment to th^ office 
of Judge. The only thing to be coasidered 
then is whether this charge as counsel was a 
reasonable charge. Here was an account un- 
settled ; as judge he was to adjudicate upon 
it— ^aud of course if the counsel fee there 
charged was reasonable — it was not his priv- 
ilege, but Kis duty to allow it. Nothing is 
hinted in the article of any impropriety in 
his condttct as judge — nothing that has any 
relation whatever to his official duties-sun- 
less it be what is contained in those three 
last lines.. We submit the question therefore 
to the honourable court, whether it is proper 
upon a charge of misconduct and maladmin- 
istra^tion in office as judgr, to exainine the 
witness as to the services for which fees 
vf&re taken by the Respondent as counsel ; or 
whether any facts are to be admitted in evi- 
dence which are not substantially alleged. 

Mr. SHAW. It would appear from the 
remarks of the Responilent's counsel, that 
the learned gentlemen were arguing a special 
demurrer. We have not indeed the benefit 
of many precedents to guide us ; but we 
know that this court is vested by the consti- 
tution with the power of trying and deciding 
questions of impeachment for misconduct 
and maladministration in office, and it must 
necessarily have the privilege of prescribing 
its own rules. I readily admit in its fuU 
force that constitutional provision of our bill 
of rights, which has been insisted upon by 
the learned jcounsel for the Respondent. I 
agree that no citizen or subject of this Com- 
monwealth can be convicted of a crime which 
has never been alleged against him, and that 
bis offence must be so specifically described, 
that he shall be able to answer it ; and I ask 
your honours whether this article does not 
iniflB^rt a specific charge? Jt accuses the Res- 
psndeut geneially of misconduct and mal- 
administration as judge; and under that bead 
specifies a particular act done at a parttmilar 
time, when he was in fact judge. Is it further 



neoess'-iry in order 19 fix upon him the charge 1 yheH' any prec'edeiM for this exuanrdiria/y 



of official misconduct to state when ha ways 
j|Ra4^ JTadg^ ? or \s it not already yufficieutly 



implied that the offence complained of was 
committed while in office ? It is alleged that 
the advice given was at a probate court ; that 
Samuel Whiting to whom it was given then 
acted as gnardian ; and it is then distinctly 
alleged that the account containing tkat 
charge for advice was allowed by the Res* 
pondent at a probate court This surely tak* 
en together does substantially allege that the 
Respondent did, as judge of probate, and un- 
deiMolour of his office, unlawfully and cor- 
ruptly demand and re'ceive of the said Whit- 
ing, the sum there mentioned. But we con- 
tend now as before, that the words ^ unlaw- 
fuOly and corruptly* are tlifl very git q{ ih« 
accus&tion*-the essence of the charge. It is 
not necessary to set forth in the alWgatioD 
the evidence by which it is to be supported. 
But having alleged a particular act to have 
been done unlawfully and corruptly, the Res* 
pondent is bound either to plead mrf guiily^ 
or to demur. He has done neither. In his 
answer he has made a general denial of the 
charee, and now tenders an admission of 
the facts. Here is an offence charged — 
time, place and circumstance sufficiently des« 
cribed — on a certain day — at a ceitain pro- 
bate court, when it roust be presumed be was 
the presiding judge — fees taken as ceuMel, * 
and afterwards in the guardian's accoimt al- 
lowed as judge ; — and is it not competent f<v 
us to show that this was done wilfully and 
oorruptly ? Is the witness not to be asked 
what sums he paid, and for what services, in 
order Co ascertain the degree of corruption ? 
I had not anticipated this objection, and 
therefore have not prepared myself with au- 
thorities to meet it. But I recollect the caa^ 
of Lord Chancellor Bacon, who made^ gen- 
eral answer of not guilty^ and then upon 
trial admitted the facts. A special coromis- 
'sion was notwithstanding appointed to in- 
quire into the truth of the charge, and h« 
was called upon to show that the admitte4 
facts were not done wilfully and corruptly.. 
He was called upon to show that there was 
no offence. Here the case seems 10 be pcb- 
cisely similar, and if the article under con-* 
sideration does give in form and substance 
sufficient notice of the nature of the charge, 
we must be allowed to go^ into evidence to 
shew the corruption, which thd RttS})0Bdent 
will be bound to rebut. 

Mr. W£BSTCR. The counsel for the 
prosecution have misunderstood our objec- 
tion. It is true the learned manager has 
made a very good argument to show tfaatihe 
article does contain a charge. And if i( 
does we admit it. We admit all th^t is there 
stated. What effect this admissioo is to h^av« 
we shall see afterwards. 
The learned maf^ager hns not been able to 
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Chancellor Bacon. But liis was entirely a |i 
different case. Lord Baeon did not admit the 
whole charge, but made a special answer, 
denying part and admitting part. We admit 
the whole fact, and all the legal inferences 
from that fact. The authorities upon this 
point are, that if the facts alleged be insuffi> 
cieiit, the party ac cuseil is to have the full 
benefit of it on the general issue guitty 
or noi guilkf. In Lord MeWille^s case 
all the fads of the several charges #ere 
admitted, and the accused was acquitted on 
the ground of their insufficiency. And so it 
was in Judge Chase's trial. I insist that 
these honourable gentlemen have no right 
to prove any thing not alleged ; — no right to 
introduce new facts — no right to make char- 
g;es. They are not the Conimon wealth ;— 
they are not the House of Representatives. 
They are the mere managers appointed by 
that House, to conduct the prosecution on 
the articles here exh'rbited. This is to ail in- 
tents and ptirposes aii indictment — brought 
before the court — and IVlr. Attorney is not 
now io amend it. I protest now and ever 
against any enlar^enoent of these articles, 
directly or indirectly — I shall resist to the ex- 
tent of my abiUttes, the admission of any 
faet not distinctly alleged. We stand upon 
the law and theconstitutioM in this objection, 
and I insist that there is no aliegntion what- 
ever, that the Respondent took fees of office 
as counsel. If there be, we have admitted it. 
I pray the judgment of this honourable 
court, whether the question put t« the wit- 
ness shall be answered. We may have been 
rash in admitting this article. — Be it so. — 
The' peril is on us. If the article stands suf- 
ficient and effectual, let the Respondent suf- 
fer judgment upon it. 

The r resident then put the question to the 
coiut. Shall the managers ask the witness 
what sums ^ere paid in this case, and what 
services tbey were paid for ? 
It was decided as follows, by yeas and nays. 
Yeas-^Messrs. Thomas, Doolittle, Ran- 
tdul, Whtttemore, SuHivan, Eastman, Allen, 
Reynolds. Tufts, Dwight, Parkei*, Lyman, 
Oar^iter, Hyde, Hunnewell, Pickman, Bart- 
lett, Brooks, Varmira — 19. 

^ays — Messrs. Bourne, Ruggles, Moseley, 
Biselow, Welles— 6. 

- Mr. FAY then directed the witness to state 
what the judge did for h m. 

ffitness, I carried my aefeount^ of guar- 
.« dianship to the judge ; he said they would 
not' answer, not being in proper form, and 
gave me directions how to put them Yk^ht, and 
for this I paid him $i6 ; hut in the account al- 
lowed, it did not say to whom the money was 
. paid, but only so much for ad rice and assis- 
tance. The judge wrote tbe head of one ac- 
count, and did a little more to it, and then I 
went on with it — and then I believe he wrote 
Ibie head of one other, and L copied the rest 
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from this. It was i pretty long btisiiies^ — 
took about two days, but it all related to ib« 
forms of these accounts, and I did the chief 
of the writing myself^ aHer I bad got my din 
reetions from him. 

. Q. by Mr. FAY. What is the last charge 
against ydur wards in the general account al- 
lowed } 

A. ^To advice and assistance about 
preparing this and other accounts and papers, 

Mr. FAY. Now please to state precisely 
what those accounts and papers were, and 
what the judge did about them. 

Jfilness. This. is a certified copy of tbt 
account allowed ; which was tny general ac- 
cotint of guardianship In which this charge of 
$lb was4>ut; and besides this I had a special 
account against each ward. (Account ex- 
hibited.) The other writings meant in that 
charge about which advice was given, were 
my five special accounts of guardianship. 
The Judge wrote a form of Caption upon 
•ne of them, and I copied it into the others. 
The Judge did, however, considerable about 
the business, as I was quite ignorant of such 
affairs, and had to ask a great many ques- 
tions; and was there engaged about it the 
best part of two days. 

Q. by Mr. FAY. Did that charge of g\ 5 
relate to the form of these accounts merely ? 

A. I don't recollect any other account, 
and I paid the $15 supposing it to be for this. 
But it kept me two days at work, and I had 
to go and ask the Judge about it several 
times. 

Cross examined. 

Q. by Mr. WEBSTER. You were guar- 
dian to five minors, were you ? 

A. I was. 

Q. And you had put all your guardian- 
ship accounts into one ? 

A. I had — and it was a» pretty long ont- 
too — as much as a third of a quire of paper. 

Q. And the Judge told you it would nev- 
er do 6o — that you ought to make up your 
account against each ward separately ? 

A. Yes, he told me so and I became con- 
vinced it was correct, because I had spent 
m(^re for some of the wards than I had for 
others. 

Q. And you then made one general ac- 
count and five special ones ? 

A. I did. 

Q. And the Judge showed you how the 
L separation was to be made.^ 
I A. Yes. 

I Q. And the account to be so separated 
' was a very long one ? 

A. There was a large mass of papers — 
for I had kept a very particular account with 
each of my wards— only I had put 'em all 
into one ; there was as much as a third of a 
quire which I had stitched into a bonk, 

Q. Could you have separated these ac« 
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«ounts prop* \y without the assistance of . 
ioiiflse).'' I 



A. No. 

Q. Did the Judge astUt you in inakii)| 
the calculations ? 

A* He did. 

Q. And be was occupied about the busi- 
ness at times for the best part of two days 
yoa »ay ? 

A. Yes, it took me two dnys to finish it. 

Q. And durtne those two days you fre- 
i|iieQtJy consulted him how to proceed ? 

A. Yes I did. 

Q. And for all this he charged you $16? 

A. Yes. 

Q. Well, did you think that very unrea- 
sonable ? 

A* Why I thought it was pretty good 
pay — ^but I didn't know as it was more than 
»ny bther professiona] cbaractMr would 
charge. 

Q. How much did th« Judae write him- 
self? 

A. H« wrote the heading to two'«f the 
accounts. 

Q. Did he not write a considerable part 
of 8oni« of the accounts themselves ? 

A. He wrote a good deal of the general 
a<;caunt. i 

Q. Did you make any objection t^ his 
abarge ? 

A. No I didn't object. I didn't know 
t^liether it wa- right or wrong, and I suppos- 
ed I should have to pay. ^ 

Q. by Mr. DUTTON. Did Judge Pres- 
oott tell you he should charge counsel fees? 

.A. No. 

Q. Did you suppose you were consulting 
Juflge Prescoit as a lawyer or merely asKing 
him as Judge? 

A. It never passed my mind that I was 
applying to him as a lawyer. In fact I didn't 
think about it, for I knfew nothing about such 
$erv\te9, or what was usually charged for 
them. I wanted advice, and could not get 
along «rifhout it ; and I applied to the Judge 
because I was ignorant, and I sappostd he 
knew. 

Q< by Mr. FAY. Where was this advice 
and directioa given? 

A. It was all done la open Court, while 
the business of the Court was going on. 

Q. by Mr. WEBSTER. Are there stated 
hours for the sitting of the ProbAt© Court? 

A. No. The Judge does business at all 
hours till the Court is over. 

Q. by Mr. HOAR. Did yon. talk with 
the Judge out of Court at different times a- 
bout this business ? 

A. No, I don't know that I ever said a 
wflrd to hiin about it except in Court. 

Q,' Are these the accounts you speak of? 
(Showing witness certain papers.) 

A. They are. 

Mr. HOAR. I will thank you to point 



out what is in the Judge's hand writing, and 
what is your own. 

Holiness points out a considerable part of 
each account as in the Respondent's hand 
writing. 

Q. The Judge made the division of tho 
estate, did he ? 

A. Yes, he made the- division of the es« 
tate, which was about £13000, and cast iuter- 
est upon it. 

Q. by the Court. At what time did Judge 
Prescott first state to you he should charge 
fees as counsel ? 
A. H« never did state it. 
Q. Wlien did you pay the $lb ? 
A. On the second day after the Court 
had adjourned. 

Q. by Managers. You paid the Probate 
fees besides-^did you not ? 
A. I did. 

i^. by Mr. HOAR. Upon what occasions 
did you go to the Judee for assistance ? 

A. Whenever I &und any difficulty a- 
bout progressing with the accounts, which 
happened pretty oflcn ; because the five 
accounts were all mixed up together, and 
the Judge had a good deal to do in refer- 
ring the items to the several particular ac- 
counts, which I then made out foy his direc- 
tion for each minor, besides a general ac- 
count against the estate. 

Mr. WEBSTER. You find now upon' 
examining the accounts that the Judge did 
more about them than you supposed ? 

A. Yes, more than I tliought for and 
more than I stated at first. I thought there 
was nothing but tlie heading and the cliarge 
for his fees at the bottom done by him. But 
the Judge must have examined the business 
pretty minutely. I should think' he wrote 
about a third or a half. 

Q. by Managers, Was the sum you 
paid the Judge inserted by hinun the general 
account ? 

A. Yes, the minute at the foot of the ac- 
count is iu Judge Prescott's hand writing 
*' for advice and assistance about preparing: 
this and other accounts and papers $15 ;'^ 
and then for *^ Probate fees f fi,25." 

Q. by Mr. HOAR. The Judge examin- 
ed the aciBount very minutely as you now 
recollect, did he ? 

A. Yes — I believe he saw into the foun- 
dation of the charges, and made them cor- 
rect. 

Q. Could you not have gono on without 
the Judge's help in examining amj dividing 
these accounts among the wards ? 
A. No. 

Q. Did you charge each of your wardf 
alike at first? 
A. No. 

Q. Do you redDlIect any of the particu- 
lar corrections which the Judge juade for 
you ? 



48 



TRIAL OF JUDGE PRBSCOTT. 



A. I recollect tb^ adniioisirator of the 
eytate put a morr^ai^e into my hiinds, to get 
the interest paid upon it, and I had charged 
myself with it in nij guardianship account ; 
but the Judge said I had nothing to do with 
that, and struck it out. Another mistake 
was about the board of the minors. 

Q. How long was your account when it 
was made out correetly ? 

A. I should think it took up about a 

auarter of a quire of paper ; and I recolleci 
lat M I had opened a separate account with 
each watd I told the Judge I should divide 
the expense of his help among them. 

Q. And the Judge charged for all he had 
4nne Jl9 apiece, did he ? 

A. He did. 

Q. Were there not others present who were 
concerned in the settlement ef the estate ? 

A* Yes, two or three. 

Q. And you detained them there or ilmy 
cbese to stay till you had got through ? 

A. Yes. 

Mr. WEBSTER. Ytiu say you thought 
it pretty good pay, when the Judge charged 
yeu lit 5, but when did you first become dis- 
ss^tisfied about it ? 

A. I never was di<iSRti<tfied. 

Q. What \e4 you to cunipiain then ? 

A* I never did — I never said any thing 
about it till I was called before the commit- 
tee nf the House of Representatives. 

^. When did you first hear there was 
tny difficulty about'^it ? 

i^. The first J knew of it was when I was 
•ummofjed by the Deputy Sheriflf to gp be- 
fore the (aeneral Court. He asked me if I 
would attend without pay. I told him no— 
for f did not w^i^r to go tviik. 

ij. Then neither you nor any of those 
ipterested ip that estate ever complained ? 

A* No-r^not unless it was Goodwin. J 
^on't know but he complained scioie. 

Q. Who iva? Gpodwin ? 

A* He prinrried one of the wards. 

(Evidence on the 8ih article. 

JOMAH CROSBY swu|n. 

The witne^ii produced a copy of an ac- 
count, relating tptbe estate of Samuel Hop- 
kji^s. He testified that he presented it to the 
J^espondent fur settlenieat, op the 11th Nov. 
1818, a( a probate court at Cambridge — that 
^he indge added, pi his own hand writing, 
Hte last iiein of two dollars, which Has paid 

Q' pn the part of the managers^ Did the 
iifdjp pprfojii) any unusual services in the 
IflilemeiH of tlij? account, or give any ad- 

^. I uas not fiivaie that he did any thing 
pnuspal. I do not , rpcpilept asking any ad- 
fipeofhip). 

fl- Did he ma lie any ^Iteration in the 
-jjfirpunf ? 

. A, I ^Hlph npiiR| P^f^pfi t^ ^di the Jjist 



charge. I held a note against the estate ; tht 
judge examined it, and cast the interest — he 
also examihed my account against the estate,' 
to see if it was right. The account was cor- 
rect and was allowed. 

Q. Did every thing pass in common 
form ? 

A. I think so. 

Q. Did you ask for any professional ad- 
vice ? 

Mr. WEBSTER objected to the questifio. 
He said that it was with great reluctanci 
that he addressed the -honourable court on a 
subject which had a bearing on their latedt- 
cision. We before objected to the managers 
proving that which was not stated in the ar- 
ticles. It has beep decided, and is now law, 
that tliey mav give evidence 6( what was not 
charged. We now object to their contradict- 
ing what they have alleged. It appears on 
the face of the article, that the two dollari 
were given for professional advice ; is it 
competent for them to show that no profas* 
sional advice was given, and so no money 
paid for profsssional advice, but that the two 
dollars were a gratuity to the judge ? They 
allege that professional advice was given, and 
we admit it, and are prepared to maintain thi 
propriety of giving adi^iee. If the mana- 
gers are not bold en to what they have charged 
I bad as lief burn all the articles, and go upon 
the general impression of (he court, in re- 
spect to the Respondent's guilt or innocence. 
There might as well be one single general 
charge of maladministration and misdeaieh- 
nor, and the managers be allowed lo exaftins 
into all the Respondent^ offieial conduct for 
sixteen years, and to find and prove faalti 
never before heard o(, 

A slight discussion ensued between tbf 
managers and the counsel for the Respon- 
dent, but no ques:ion was taken by the court 
The witness however answered that the Res* 
ppudent ga\'e him no professional advice. 
Cross-exa Mined. 

Q. by Mr. HOAR. Was the estate of 
Hopkins insolvent*? 

A. Yes. 

Q. Were yo« a creditor of the estate ? 

A. Yes. 

Q. Was your claim allowed ? 

A. Yes. 

Q. Was it necessary to apply to the jtidgt 
to have your claim added to t|]ose alloived 
by the commi^sioneis p 

A. Yes. 

Q. Who drew up your meniorial to bavi 
it allofved ? 

A. I do not recollect any such paper. 

Q^. Did you employ any counsel, other 
than the judge, to dr^w up any writing ahput 
the estate ? 

A, No, 

Mr. HOAR stated that if the manygen 
li^ prodpce4 Ibe papery ^*h|ch they iJjohI^ 
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have done, it would kaye aj^peared thdt the 
witness WKS a commissiotier on the estate of 
Hopkins. If a creditor is a commissioner, 
he must make out his claim before the judge, 
who acts as a commissioner lor that claim. 
A memorial is presented to the judge to have. 
it allowed ; and this paper in tlie present 
ease was drawn up by the judge. 

The same witness was about to be examin- 
ed by the managers in telation to the jynth 
article. The Respondent's counsel called for 
the record of administration on the estate of 
Jonas Kendall, named in this article. Mr. 
Fiake testified that he had searched the tiles 
of the, probate office, and found no such case 
Mr. FAY observed that there was a mistake 
in the christian name of Kendall, and he 
WAuld pass to the evidence on the tenth ar- 
t icle, unless che Respondent's counsel would 
permit them to amend. Mr. WEBSTER 
replied that their admissions hud been held 
in so little esteem by the honourable Mana- 
gers, that they could not admit the amend- 
luent. 

Evidrnce on the tenth article. 

The Respondent's counsel said they would 
admit tbis article ; but the Managers said ti|ey 
prefiiri^^ proving it. 

PETER STEVENS examined again. 

JfUne$s. In January last I went to Judge 
Preseott's office at Groton, to take out letters 
of administration on my father's estate. My 
father died somethiog like a year before. 
There were but two heirs, and we supposed 
it would not be necessary to take out letters 
•f administration. Afterwards I found there 
was a debt against the estate, which I did 
not know ol ; upon which judgment was re- 
covered as;ainst me. I asked advice of an 
attorney, fearing the estate was insolvent, 
and be advised me to take out a letter of ad- 
ministration. I went to the judge for that 
purpose, and told him the circumstances. I 
lold him I supposed the creditor would re- 
cover only a dividend, if I took out a letter 
of administration. He said he thought oth- 
erwise— thf^t if a judgment had been recov- 
ered against me, I must pay the ^hole debt. 
He said it would cost me $2.0 br ;$dO, to take 
out a letter of administration — that he would 
give me one, if I wanted it, but he thought 
t had belter not take one. I askeid his ad- 
vice about another charge on the estate. I 
cunehided not to take out a letter .«f admin- 
isrration, and asked the judge what was to 
pay. He said he would leave it to me pretty 
much. I was standing by the fire, and took 
out of my pocket-book a two dollar bill. 
The judge said that would answer, and I gave 
jt to him. 

(»ross*e3(amined. 

Mr. HOAR. Certain persons had sued 
you as executor in your own wrong, and judg- 
ment had been recovf rad aeaiast you ? 



Q. And in consequence you went to the 
ju<ige to take out a letter of administration, 
and stated the circumstances ? 

A. Yes. 

Q. by the court. Ifid you apply to Judge 
Pre^cott as counsel, or had you other coun*- 
sel to advise you ? 

A. I had other counsel, and went to the 
judge only to take out a letter of administra- 
tion^. I liad no other object. 

Q. by Respondent's counsel. What ad- 
vice did your counsel give you ? 

A. He advised me that it would be most 
prudent totakeout a letter of administration. 
The judge being older, I thought I had better 
take his advice. 
I Q. Was the gentleman you consulted 
very young ? had he just opened an office ? 

A. I do not know. He had been only 
about six months in my town. 

Evidence mn the eleventh article. 

BENJAMIN WYMAN sworn. 

Jfitness, In April 1818, Mr. Locke ad- 
ministrator on his father's estate, applied to 
me to make out Ins second account of ad- 
ministration. He brought me certain papers, 
— bis vouchers. I made out the accotmt as 
far as I could from those papers. He said 
that somehow he was bad a thousand dollars. 
I said I could not tell how it was. I told 
him to biing his first account. I looked at 
the first account, and I saw the difficulty. 
On the setilejuent of the fir!»t account, the 
judge had decreed a partial distribution, 
among the wtdoiv. ai>d seven heirs, ordering 
the adniinisiralor to pay each of iheni $1000, 
amounting in the whole to $^000. The ad- 
ministrator and the rest of the heirs, made an 
agreement with the widow, by which she 
was to receive j$l2000. The administrator 
had paid jTIOOO to each of the heirs, and 
$£000 to the widow, so that he paid 3IOOO 
too much. We wore both puzeied as to the 
proper, mode of rectifying the error. I told 
him I woidd t^o with him to the probate court 
and a5k the judge's advice. The ju(!ge was 
accordingly con>ulied ; he spent some time 
about it, and told us he thought Locke had 
better petition for leave to retain the J; 1000, 
in the second account. He drew a peiiiion 
for Locke to sign. We then finisi\ed the ac- 
count, and Locke presented it. The judge 
said it was worded right, and allowed it. I 
was sitting between the judge and Locke, 
and the judge said, *^ I believe Mr. Locke 
umst give me," or *^ I believe I must have 
five dollars for my advice and assistance in 
this business.". The judge handed the ac- 
count to the register to contpute the legal 
(ees ; it was then handed back to the judge, 
and he added the five dollars in the same 
line, and carried it out with the office fee^— * 
making I ihink |(.l£,36 in the whole. [Wit-s 
ness turned to the account and read — '*To 
paid office dues, &c. j^l£,d6."-'-It was dated 
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i9th April; at a regular pro^e court at Wu- 
bum.} 

Cross-examined. 

Mr. HOAR. Was there any difficulty 
among the heirs about tliis settiement ? 

A None at ali ; thev ail certified the 
account for allowance. 

Q. Totf never heard of any dissatisfac- 
tion ? 

A. No, they were perfectly satisfied. 

Q. What was the reasfjn yuu applied to 
tiie judge ? 

A. Because I did not know how to word 
the account in making the correction. 

Q. Has the judge been in the habit of 
sending persons to yuu to iia?e their papers 
ipreparecf? 

A. Yes, f »r many years, 

Q. Has he taken puins to give yoti infor- 
mation as to the proper forms and mode of 
preparing them? 

A. Yes, he hiis given me a greiat deal of 
adviee at Jiffereot times on tfai» subjcct,which 
has been useful to myself and to my ueigh- 
bour^. He has sent persons to me to have 
their papei's made out, one half or two thirds 
bf the time since he has been in office. 

Evidence on the twellth article. 

ALPHEDS WARE sworn. 

Witness. I attended at a pivbate court ajt 
Framiogham, the latter part of June, 1815, 
tb settle an account as guardian of one Jo- 
tliam Breck, a person nan compos miniis, A 
fhsf days before the court, the selectmen met 
liigether and examined my account ; thty 
v^ere satisfied that it was right, and verlified 
that it was just and reasonable. I went Oter 
to the court, and Nathan Grout, one ol the 
selectmen and overseers of the poor, in 
Sherburne, went wiih me. Ii was just at the 
/ close of the court, and very few people were 
present, wheq I gave in iny account for ai- 
JowaOce. The judge took the Account, and 
seeing Grout's name, and he being present, 
.the j^idge asked him if it #as reasonable, 
„and, whether it ought to be allowed. GrpAi 
said yes. I told the judge I had vouchers. 
^e said he did not wish to examine them, 
Jie had fio reason to dispute the account, if 
4he selectmen were satisfied with it. He 
:^tsked me if I was ready to swear to thtf ac- 
trount ; I told him yes, ;aind then swore to it. 
The judge sut down to the table and wei»t to 
i» riting. Grout and myself sat together near 
l^e judge. We had aome conversation at thr 
table about the estate of Breck. It appear- 
ed that the property collected was almost [ 
jBptmt. I talked with Grout about two' notos 
given to Breck, by two nersons of the name 
, of Bridges, and another given by my- 
self, for some real estate, which were tn be 
paid upon Breck^s vrife releasing her righl of 
doxier .; she refused tu si^n the deed. We 
talked about the money tu be received being 
secured, so that it mi^ht be ex|>eiided for the i 



benefit of the family, and prevent th«ir com- 
ing upon the town. Grout said he wtished th^ 
money might be secured. When the judge 
had done writhtg, he turtied h'miself rounti 
to us, and said he thought he coohi imt us in 
a way of saving the tnoney. €rrout said \\^ 
wished he would. Then ihe jiidge said ho 
wanted the facts stated to him, that he might 
understand the case. Grout begaty to state 
then), but not stating them correctly, I told 
him he was not right. Grout told me to go 
on with the story ; which I did, and finished 
K. The judge considered the case, and ad- 
vised us at the next toivn meeting to n»ert 
an article about it in the warrant, and that 
the town $hou1d authorize the treasurer to 
indemnify the Bridges agaiust the claim of 
the wife, and let them pay their notes. Thu 
judge demanded J)5 of Gmut for his pay. 
Grout objected to paying it. He said ^* it is a 
little tinctured with prob^rte business, and you 
are not entiiled.to any foe." The judge said 
to him, '* ril take care that vau do not tine 
any thing out of me again in this way." Grout 
went down stairs, and the judge followed him. 
Shortly after I went down, and fouitd thcn% 
in conversation together. The ju^ge took 
me iwto another room. He there.says, " tho 
old man ij^as a ihtle too old forme; you have 
got Breck's property in your hands, you must 
pay me the ;J5.'* I objected, because I did 
not knotv that the overseers would be satisfi- 
ed to allow it in a future account. He' 
said the advice was worth more thaii the 
amount to the town. He said if I wot»ld 
pay it, he would go up stairs and get 
the account, and enter it on the account, 
and the selectmen or the overseers nce3 
know nothing about it. He went up stairs 
and got the account and imerlincd ihe 
charge of $b in his own hand-writing, and I 
paid him the j(5. *Tho Judge said all the 
papers mtist agree, it «ront do to have tho 
writings clash ; give me your certificate out 
of your pocket. He took the certificate of 
the settlement and altered the foot of it so as 
to agree with the account, and said it all 
stands fair now. 

Mr. FAY. Did the judge offer to give 
the advice, before you applied for it? 

A. Yes. 

Q. Were you and Grout conversing to- 
gether without reference te the judge ? 

A. Yes. The judge interrupted us and 
said he thought he could instruct us in what 
we were talking about. He said he thought 
he could, he did not say that he could ; and 
then Grout said he wished he would if he 

GOUld. 

Q. by a member of the Coitrt. Was 
Grout present when the interlining took 
place 7 

A. No. 

Mr. FAY. Was it in tjie Court room ? 

A. No, in a room below. The judge 
^ed me to go to that room. 
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Mr. D.UTTON. Did the jucl^e iM«#po$o 
to you to go up sCatrs and alter the account ? 

A. No, he said he vi^ould go up* stairs and 
get the account, and he did, and the ins«i> 
tion wa« made in a lower room. Ko body 
was present but us. 

Q. by a Manager. Did he call you, or 
you him? 

A. He called me. 

Q. Whom did he wean by the "old 

B»I>? 

A. I supposed he meant Grout. 

Q, Did you see the certificate altered ? 

A. Yes. [The certificate of balance 
was produced, in which the amount of the al- 
lowances >as altered from $713,57 to 
$718,d7, and the balance in the guardian'» 
hands, from $S71,30 to {Se6,d«.] 

Q. Where was the Register ? 

A. I do Bot know where he was at this 
time. 

Cross-examined. 

Q. by Respondent's counsel. In what 
did Breck's property consist ? 

A. In three notes of hand, one given by 
myself for JI200, the other two by the Bridg- 
es for $98,67 and $74,75. 

Q. What were these notes given for ? 

A. For real estate bought of Breck be- 
fore he was tinder guardianship. The wife 
had Qot joined in the deed to relinquish her 
dower, and the notes were made payable 
when she did relii^quish it. 

Q. Was Breck's estate nearly expended ? 

A. Yes, there was nothing left to Breck 
except the^e notes, and the f^ntily were like 
to become chargeable upon the town. 

Q. You wanted to prevent this ? 

A. Yes, the town wanted to secure the 
money due on these notes ; they wanted to 
know how they could avail themselves of 
this property to help support the family. I 
was willing to pay my note, if I could be in- 
demnified against the claim of dower. 

Q. And the judge hearing you taljiing 
about this, told you he could put you in tl)e 
vf ay of effecting your object ? 

A. Yes, and Grout told him he wished 
he would if he could. The judge leld Grout 
to state the facts ; he made a mistake an^ I 
interrupted him to correct him, and then I 
went on and finished the statement. 

Q. The judge told you to have a town 
Meeting and direct the treasurer to give an 
indemnity to the promisors of the notes ? 

A. Yes, 

Q. And was this advice followed ? 

A. Yes, the thing was laid before the 
town and they passed a vote to indemnify. 

Q. At?d the^ money has been paid ? 

A. I have paid my noie. and Nathan 
Bridges r great part of his. The town gave 
a bond of indemnity. 

ISAAC FISKE called again. 

9f'itne9» produdee Ware^s original actount. 
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Mr. WEBSTER. What is the certifi- 
cate of balance ? le it any thing ni«Te tliiHi 
a statement of rhe balance due, that \h% 
guardian may know how his last account 
stands ? 

A. That is ell ; a statement of the allow- 
ances on each side, and the balance struck. 
It is giv^D in order that the person receiving 
it may carry it ho/ne and riiow it to li» 
friends or ihe parties concerned. 

Q. And this is to snpp*y for the present 
the want of an oDSciftl copy of the account ? 

A. Yes, it is in amicipation of the record. 

[The item Which appeared to have been 
inf^erted in the original account wps — <'To 
paid for advice about fhe circumstance of the 
eMate, $5,00." The foot of rhe account was 
altered to ooitrorm to this insertion. The 
certificate af balance was signed by the reg- 
ister.] 

Q. Is the certificate provided for by law ? 

A. No, it IS given for the eonvenienoe #C 
the parties. 

Evidenc^e on the Idth article. 

ABNEK BARTLETT sworn. 

Mr. WEBSTER objects to the examina- 
tion of the witness and called for the recor<]l 
of tlie administration in this case, 

Mr. Fiske, upon direction of the Manag- 
ers, picditcei) the recmd by which it appear- 
ed that admjnist ration was granted Dec. Sd, 
1817, to Susan C la pp on -the estate of one 
Jeremiah Clapp, deceased. 

Mr. WEBSTER. I siiU object to the 
examiuatiou of the witness. There is no 
pretence of any substantive charge in the 
article — notlititg ihat bears any resemblanea 
to a charge. There is no allegation that the 
administration was granfed in the county of 
Middlesex, or even in the Common weahb. 
For. aught that appears this good lady nnght 
have been administratrix in Siiifolk or to Es-^ 
sex. But if the Hon Court intimate an epin* 
ion that the witness ought to be examined 
notwithstanding, I shall withdraw my objec- 
tions without putting them to the trouble of 
taking the question upon it. 

The Managers, no objection being wade 
on the part ^f the Court, proceeded to ex- 
amine. 

WUntBi, In Novemlier, 1819, the Res- 
pondent transacted official business at a Pro- 
bate Court hoMe«i at the Hotel in Cam- 
bridge. I appeared there as the attorney of 
Mrs. Read, formerly Susan Clapp. The 
circumstances of the case were these ; — 

Mr. WEBSTER interrupts. Do ycm 
know that Susan Clapp retained the Res- ^ 
pendent as her counsel ? 

A. No. 

Mr. WEBSTER. Then I object to l^e. 
introduction of this evidence. I object to 
any testimony but to the sincte farr tl .^t 
Judge Proscott received fee« of Susan C\^\-^ 
for acting as her counsel. 
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fVilness. I do not know* (hat any thing was 
paid for counsel fees, or tdat any thing paid 
was charged as such. I bad no such id^a. 

Q, on the part of the managers. Do 
you know that oioney was paid ? 

A. I know that some probate business 
was done at that time by the judge, and that 
Read, the husband of this Susan Clapp, paid 
some money there. 

Mr. HOAR objects to profing orally what 
is contained in the account. 

The record (rf the account was then pro- 
duced in whi6h appeared a charge of jB for 
extra services. 

Evidence on the 14tb article. 

JOBN WALKEU sworn. 

Witness said he was administrator on the 
estate of John Walker deceased, and settled 
an account ^ such, at a probate court at 
Woburn, in April 1815. [Produces a copy 
of the account then settled.] 

Q^ by Mr. FAY. Did you pay the judge 
any thing for advice at that time ? 

A. I paid $bi but I .believe it was not 
oharged. 

Q. Did you settle more than one account ? 

A. I settled one and prepared a second, 
but then found it necessary to represent the 
.•state insolvent. 

Q. What was the advice, for which you 
paid the $5 ? 

A. There was a difficulty about the board 
•fa minor. 

Mr. WEBSTER objects to any evidence 
of that charge ns it does no' appear to have 
been allo47ed in the account. 

The account was exanmied and appeared 
to contain no sucli charge. 

The Msina;;ers then passed to the next 
•barge in the aiiicle, %vhich was the tuking 
lif ^15 for counsel fees on the 1st day of 
June^ 1816. The wimess said he believed 
he had paid that snm ; but on examining the 
account the charge was not found in it. — 
There was however in the account a charge 
of June, 1816, ''for money pxid James 
Prescoit, E^. for counsel relating to the 
)iale of the real estate, $10,** and another 
char^i^e of June 14th^l816, '* for money paid 
J.imes Prescort, E»q. for coun:tel, ]([10 ;" 
wWich two f hnrges Mr. FAY contended must 
be received as the charges of $5 and $15 set 
forth iu the article — (he anumnt being the 
same anpihe difference merely in the division 
•f it. The counsel for the Respondent how- 
ever did not agree to this substitution. The 
t»st charge of ;g!l20 stood in the account as 
foHows : ** 1817, Sept. 1 5th, Fir money paid 
Jimes Preseott. Esq. for counsel and profes- 
sional assistance before referees and C. C. C. 

p. :g[iao" 

Mr. FAY remarked that on a re-examin- 
ation of the account it appeared the first 
ch»r^e was there, though not in its proper 
giiace. It was as follows : " lSi5, April fi^th, 



for money paid James Prescott, Esq. for as- 
sistance, 55. There also appeared a charge 
of Dec. 10th, 1816, ** for money paid James 
Preseott, Esq fur obtaining a license to sell 
part of the real estate and paying fees of 
Court, $S. 

Q. by Mr. FAY. For what were Ihes^ 
several sums paid ? 

Mr. HOAR. We have no objection to 
t the question being put if the Court wish the 
I inquiry ; but the article alleges that the 
', charges were for advice concerning the ad* 
ministration. 

The Court made no objection, and Mr. 
FAY directed the witness to answer the ques- 
tion. 

Witness. The $b was paid for advice. 
There was some difficulty about the beard 
of one of the minor children. The person 
j who boarded the child charged more than 
the guardian thought right. We requested 
the judge to decide for us. He declined at 
first, but finally agreed to do so after the 
Court was over^ We then left it to hira, and 
he gave his opinion ; for which he said be 
nnist have something, and I paid him t\\9 
sum of jji5,and then charged it equally aniong 
the heirs. 

Q. by Mr. FAY. What were the char- 
ges of 510 and jl8 for ? 

A. They were fur preparing three orders 
to sell real estate, and getting them through 
the common pleas. With regard to the $5, 
Judge Prescott did not state that sum partic- 
ularly for his services, but said he must have 
something ; and Mr. Locke said he ought to. 
Q. And whai was the last chiirge of $ltO 
for ? 

A. Samuel itopkins brought an action 

for $\t(^0 agiiinst Benjamin Thomson, Johu 

I Walker, and Jesse Dean, who were partners 

in trade in the life time of John Walker^ 

^ whose adniin:8trator I was. 

I Q. T*l)e action was brought against you 

then as administrator ? 

j A. No. . It was brought against the sur- 
! viviug pariifei's ; and Judge Prescott was em- 
' ployed by them lo manage the cause. He 
{ attended to the action in the court of com- 
' mon pleas, where it was continued two or 
! three times, and (inally submhted to a.refer- 
! ence. Judge Prescott attended the reference 
I two days at Burlington, and one day at 
Charlestown ; and afterwards argued agaii^sr 
the report in the common pleas. 

Q. If the action was brought against the 
firm, why was the whole expense charged 
to the estate of John Walker ? what had yon 
to do with it ? 

A. It was understood that if Hopkins re- 
covered, the money must come out of Joha 
Walker's estate, because he had received the 
money in his life time, for which the action, 
was brought. [Witness pioduced the origi- 
nal writj 
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Q» Did you emjxloy Judge Prescott your- 
self? 

A. We all spoke to him about it ; Thom- 
son desired to have him ; but I took upon 
myself the expense of defending the suit. 

Q. Was any other counsel en^loyed ? 

A* No. 
Cross-examined. 

Q. hy Mr. HOAR. Was there not like- 
wise another action brought by Samuel Hop- 
kinsland Benjamin Thompson, against James 
Walkery Jesse Dean, and John Walker ? 

A. Yes, Judge Prescott was consulted 
in relation to that action but I do not know 
that it was ever entered. 

Q. Have you the judge's bill ? 

A* I. have. 

The bill was produced and read as follows : 

1317, July. For preparing for, and managing 

the reference, g^o 

*^ug. Same at Charlestown, 40 

Arguing in exception to report twice, 30 

$120 
Q. Had the nominaV defendants retained 
the judge as counsel before you spoke about 
it ? ' 

A. I think I was the first who spoke to 
the judge. But it was at the request of the 
other parties. 

Q. Did you suppose that you were bound 
as administrator to defend ? 

As It was understood that the estate 
would be responsible, and therefore I consid- 
ered the action mine. Thompson and Dean 
said that if I did not defend thfe action they 
would be defaulted, and call oil the estate. 

Q. by Mr. DUTTON. When did you 
first find out that your father's estate was. lia- 
ble ? 

A. When Hopkins called on me for the 
mofl^y, which was some time before the ac- 
tion was commenced. 

Q. What vas the action aUout ? 

A. My father had sold some hops and 
barley for Hopkins, which had not been ac- 
counted for. 

Q. And what was the report of the re- 
ferees ? 

A- They reported, I tliink, thaV the a^ 
mount was due to the plaintiff from .the es- 
tate of John Walker. 

Mr. HOAR. We are not now to try that 
case over again. 

Evidence on the fifteenth article. 

AMOS WOOD sworn, 

Tlie records of the probate eonrt relating 
lo this article ^ere produced. The will of 
Jonas Adams was proved and tetters testa- 
mentary issued, Dec. 2d, 1912, to Dorcas 
Adams, 

The counsel for the Respondent offiered 

admit this article, but the Managers said 
fhey preferred to explain it by evidence. 

Mr. WEBSTER. Do the lionourable I 
7 



Managers expect to j^rovQ wh4( is not charg- 
ed in the artiele .' 

Mr. DUTTON. We shall en^Qavour to 
prove what is first. 

Mr.. WEBSTER. We have a right f 
expect that the learned gentlemen will^ate: 
what further they intand to show. Vtv 
Mr. DUTTON. I do not know that wa 
are bound to state all the witness will testify. 
We call ih« witness to prove the charge in 
the article. The Respondent's counsel 
say they admit the article. We^ontend that 
we have a right to go en to prove cerjtain 
circumstances and expressions, which we did 
not think it necessary to state on the record, 
which go to show, the motive and intention 
with which the acts charged in the article 
were dene. It was never required in. any 
court, to spread the whole evidence upon tba 
record. 

Mr. WEBSTER. We ask no great boon 
of the hon. managers. We only wish to hava 
them adopt some principle by which they are 
willing to abide. With respect to aTonner 
article* which was admitted, they said they 
must introduce evidence to prove it, because 
an admission of. the facts, was not an admis- 
sion of their iiaving been done eorruptly. 
Here there is no corruption charged. 

Mr. DUTTON. The charge is for, mi*: 
conduct and maladministration in office, aqcl 
these imply corruption. 

PRESIDENT: When any particular 
question, foraign to the ar(iol<», shall be ask- 
ed, it may then be proper to determine wheth- 
er the witness shall answer it. 

Mr. FAY produced.thaaccountoftheex* 
ecutrix 6( Jonas Adams, stttled in June,. 
1817. 

Q. Was this the only account that was. 
settled by the executrix ? 

A, This was the only account ever set- 
tled. 

Qi. Were the sums paid by you to the 
Respondent in behalfof the executrix allow- 
ed in the account ? 

Mr. WEBSTER objected to the question. 
The witness cannot state what is allowed in 
the account. The record rau^ speak for it- 
self. ^It did^" not appear that there was any 
fee allowed in the account.} 

Mr. HOAR. In this ease we. are willing 
to admit the facts, that Dorcas Adams was 
the*execi)trix of Jonas Adams — that she re- 
ceived advice — that she applied to the Res- 
pondent, who gave her advice, and received 
a fee for i(. She was the oni^y person con- 
cerned in the estate, and it was immaterial 
to her whether the sum slie paid were allow- 
ed in her acco<Jint or not. In point oj[^ ftct 
no such allowance was. made. 

Q. by a Manager. Did you apply to the 
Respondent for advice on the subject of the 
estate ofjonas Adams, and pay him fees aa. 
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Mr. WEBSTER objects. The essence 
ul* tbe charge is th^t the RespQ|ident allowed 
such fees in the account, jiow no such 
charge appears in the account. 

Mr. F^Y. The fifst part of the article 
dtates that the Respondent as an attorne^r 
ganrt advice to an executpx an4 received: 
money for it. If this is proved it wUl be suf* 
ficient to maintain the article. It is ap after 
consideration whether the fees were allpwed 
in the accent. 

Mr. W wSTER. We request tbe sense 
pfthe Hon. Court, whether, it being seen 
that no such charge was allowed in the ac- 
jeountf the witness shall be asljLed whether the 
money was paid. We ask whether the ques- 
tion is pertinent. The official erime is the 
allowance ; it is now admitted that there was 
no official act about it. 

Mr.DUTTON. We charge the Respon- 
dent with maladministration in the conduct 
of his office. We allege advice given to an 
executrix concerning a person supposed (o 
be chargeable upon the estate, and that mor 
hey was received for the advice. Wc con- 
fend that this«was iQisconduct. We go te- 
ther aud allege that the money so received, 
was afterv/ar'ds allowed in the account of the 
fxecMtrix. This part of the charge fails; but 
If we cannot substantiate one pal^t, it is no 
objection against our proving the residue, 
which we shall show in point of law to be 
priminal. 

Mr. WEBSTER. The Hon. Managers 
IMinnot prove a fact which in itself is no 
erime, and is not material. None are ma- 
terial here except those which are official. 
The giving advice in such a manner is no 
oience ; it ivtSst be some o0icial act. Here 
there is no official act but the allowance 
charged, and it is admitted that he ^id not 
make any allowance. 

It was determined by the Court that the 
Managers might ask the witness the question 
last proposed. The yeas and nays were as 
follows, viz : 

Yeas — Messrs. Bourne, Thonins, Ruggles, 
Moseley, Doolittle, Rantoul, Whittemore, 
Eastman, Allen, Reynolds, Tufts, Parker, 
Lyman, Gardner, Hyde and Varnum-^IG. 

Nays — Messrs. Clark, Sullivan, Bigelow, 
Dwigbt, Hunnewell, Pickman, IJartlett, 
Welles and Brooks — 9. 

WUne$s. I went in 1813 — 

Mr. WEBSTER. I object to the witness 
stating any thing relating to a'differeut trans- 
jaetion from that alleged in the article. 

Mr. J)UTTON. What took place at 
Oroton in May, 1815 ? Did you take advice 
of Judge Presoott P 

A, Yes. ''^ 

Q, Did you pay him ||flO P 

A. Yes. ^ 

% What was it for ? 

A. For advice relating to t^e estate of 
Adams. 



?[. What was the advice ? 
he question being objected tO} teas waiv? 
ed. 

Q. Did you not at a previous time apply 
to the judge for his advice on the subject of 
the estate being chargeable with the support 
of a poor person, and pay him $b ? 

The counsel for the Respondent admitted 
that be did give the advice and eharged $^ 
for it. 

Mr. DUTTON. We want to know what 
the advice was. Did the Respondent tell 
>ou that the executrix was or was not liable ? 

Mr. WEBSTER. I do not consider this 
to be a pertinent question. It is not suffi- 
cient to say that it can do no harm. Tt is 
travelling out of the record. The evil, if 
any,, is giving advice at all ; tbe Respondent 
is not on his trial on the question whether he 
was a good or a bad lawyer. We admit the 
Respondent gave advice ; the Hon. Manag- 
ers wish to go further, and show what sort of 
advice was given. We pray the judgpient 
of the Court whether the question is a perti- 
pent one. 

The Court decided unanimously that tbe 
question should not be put to the witness. 

The Managers said they had gone through 
with the evidence in support of the impeach- 
ment. 

The Court adjourned at 2 o'clock, until 
half past S in the afternoon. 

APTEJLyOOJ^r. 

The usual messages between the two 
Houses were delivered by Mr. Parker on 
the part of the Senate, and Mr. Russell on 
tbe part of the House of Representatives. 

The Court was opened at 20 minutes be* 
fore 4. 

Mr. DUTTON moved the Court to in- 
troduce some further evidence relating to the 
fifteenth article. We have proceeded so far 
as to show that the Respondent permitted 
himself to be consulted by an executrix rela- 
tive to her liability to support a poor persoa. 
— that he gave her advice, and that he re- 
ceived a certain fee. We charge this as 
niiscoi)duct, for it was giving advice in a 
matter which might, and must in some shape 
or other, come before him as a judge. We 
now propose to show by collateral facts that 
it did actually come before him as judge-^ 
that he made a decree — that his decree was 
appealed from and was reversed by the Su- 
preme Court. One part of the evidence 
will be the petition of Eljah Fiske ; which 
has a bearing upon the opinion given by the 
Respondent to the executrix as her counsel, 
on a matter upon which he was aftenvards 
called to give an opinion as judge. It will 
show that it was a case where there were ad- 
verse interests — the petitioner, Elijah Fiske, 
being on one side, and Dorcas Adams tbe 
executrix on the other. 

The IjLespon^ent's coun$el said they did 
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not •object to the Managers putting in an j 
thing tnat was done in the Probate Court. 

The Managers rhennrocJuced and read 
the petition of Elijah Fi^ke presented at a 
Probate Court in ApHI, 1818, to be appoint- 
ed administrator de bonis non with the will 
annexed ati the estate of Jonas Adams, 
setting forth -all the facts of the liability of the 
executrix to'pro vide for the support of a black 
voman named in the petition. They also 
produced tho decree made aftei' the hearing 
of the parties, rejecting the petition — iht 
judgment ofthe Supreme Cotnrt in diet, f 818, 
reversing the decree — and the mandate to 
the Judge of Probate to adroit Elnah Fiske 
as admmistratoir de bonis w>n o( Jonas Ad-' 
ams. 

The Court in^rired whether Mrs. AdamA 
wa9 sole heir or legatee of her husband. 

Mr« HOAR said it would appear froi)ifk 
the papers that the testator by his will ap- 
pointed Dorcas Adams his sole executrix-^ 
that she was to pay his debts and retain the 
residue of the estate. Nobody was inteirest- 
ed but the executrix and the creditors. 

Mr. f'AY stated that the evidence on the 
part of the Managers ^as closed. 

PRESIDENT. The Court noW wait 
(he Respondent's defence. 

Mr. HOAR^' Mr. President ; the general 
View which the Respondent has taken of his 
case is presented i n h is w rkten answer. The 
Hon. Managers have now offered their evi- 
dence upon it ; but neither in the articlei^ 
themselves, nor in the opening of their chair- 
man, have they exhibited their views of the 
law. They have stated certain cases only ; 
they have told their «tory in short ; hui in 
such language that it does not appear to us 
with what crime the Respondent i^ charged. 
There is at present nothing tangible in the 
case. They tell us indeed that the Respon- 
dent has sinned, but do not point out which 
of the commandments he has broken, or 
what duty he has neglected to perform. We 
are therefore under the necessity of present- 
ing to the Court the little evidence we see 
fitting to the cause in its (Present state. But 
we shall introduce it reserving to ourselves 
the right, utider leave of the Hon. Court, of 
statin]g our views ofthe whole testimony, and 
of the principles of law, as applicable to the 
case, when the views of the Hon. Managers 
shall have been more fully disclosed. 

Evidence on the part ofthe Respondent, 

On the first article. 

Mr. Fiske took the stand. 

Q. by Mr. HOAR. What would be the 
amount of the usual fe^s in the case ef the 
administration on Lakin*5 estate ? ^ 

A. I have not yet computed it. I riiust 
request a little time to examine the papers 
and draw up a statement. 

Hu HOAR. I have requested the Reg- 



hter to make out a Complete $ei ef paperf, 
in eases of guardianship and administration, 
with fictitious names. Tbe«e,- with the 
leave ofthe Bon. Managers, I now oj9fer to 
the examination of the Court, to be accom- 
panied by a full statement of the usual fees, 
as soon as the Register shall have complet- 
ed it. 

Mr. KING said the Managers would like 
to look at the papers before they were sub- 
mitted to the inspection ofthe Court. 

The papers were accordingly handed to 
the Managers. 

On the 2d article. 

JOHN Walton sworn. 

Mr. HOAR. Please te state what you 
know in relation to the application to Judge 
Prescott for the guardianship of the Shep- 
herds. 

ffit'kess. I was an overseer 6f the poor iq 
the town ofPeperell in the year 1818 ; when 
a representation was made to the overseerr 
that John F. Shepherd and his sons, Fran- 
cis and John, needed to be put under guar- 
dianship. This application came from the 
wife of John F. Shepherd. We then had a 
conference upon' the subject with the seiect- 
Aien, and a number of the principal persons* 
in the town ; and tliey condlndecl it would be 
proper to have letters of guardianship taken 
out. Accordingly I went down together 
i^^th Parker and Buttriek, to see Hit jUdge 
about it. This interview was on the 15th of 
June. A question ai'ose aboilit a certain an- 
nuity, which v^e wished to secure. The ob- 
ject of the Overseers was to secure the con- 
tinuance of this amiuity to the family— quar- 
terly payments having been hitherto made- 
hy a gentleman of thiiS town. dPhe judge at 
this time made out the necessary papevs, 
which were a' \^arrant 6f inqaishion, and a 
citation to the^ Shepherds to appear and 
shew cause why letters of guardianship 
should not iissu^. The inquisition was had, 
and report made to tlie judgf». fhis wa^ on 
the i^th or S8th of June. We then consult- 
ed the judge, who gave us his opinion and 
advice. 

(i. hy^ Mr. HOAR. Did yeu consult him 
yourself, Dr. Walton ? 

A. We all asked questions, and Were 
very partioular in our legal inquiries. Mr. 
Parker was Very m incite in his inquiries a- 
bout the effect of the will under which the 
annuity arose, as he hud seen it and knew 
the facts more particularly. Indeed he had 
an extract from the will with him. The first 
time we went to the judge we detained him 
about this business from two and a half to 
three hours ; and the Inst time about two 
hours, when I left before the business was 
completed, in consequence of news that my 
son at Cambridge was sick. The judge 
l^new more than we did about it, because he 
had seen i))e wijl, 
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Q. Were you present when any money 
was paid ? 

A. 1 have no recollection of any money 
being pslid while I was there. I presume I 
left before that. In fact I recollect it so 
liappened that we had not all together money 
enough to pay the legal expenses. 

'Q. 'Do I understand you to say that yoti 
^considered yourselves as applying to the 
Respondent' as counsel, or as judge ? 

A. As counsel certainly, I had no thought 
that the judge wa$ bound to give us an opin- 
ion. We applied 'for his advice for the ben- 
efit of the family, wholly independent of his 
character and office as judge. 

^. by. Mr. -WEBSTER. Should you, 
or should you not, have taken out the guard- 
ianship if you had been advised that yoa 
ouuld not secure the annuity ? 

A. I rather think we should, on account 
of s>)me other property-^real estate belong- 
ing ta the family. One object with us was 
^ to secure the to'wri from' tlte expense of sup- 
' porting the family, and another was to pro- , 
teci the woman who had been cruelly treat- 
^'d, and prevent her husbantl from wasting 
the estate. 

Q. She had applied^to yoti for that pur- 
pose, had she ? 

A.- She had. 
Cross examhied. 

q. by Mt. button. W-as the guar- 
dianship granted the first time you went to 
the judge ? 

A. The guardianship was taken out on 
the 29th June ; at least the papers were 
making out when I left. 

Q. You say Lemuel Parker had an ex* 
tract af-iine wiK ; did you see it ? 

A. He told me he had ; 'but I did not see 
in 

^. The whole object of taking out that 
letter of guardian^ip was to secure the an- 
nustXf was it? 

A. Yes,; we were told that ^in that way 
the property of the spendthrift might be con- 
trolled, and secured-to his family. 

^. Was aoy thing said about the aid vice 
being given as counsel or judge ? 

A. No — nothing was said by •either party 
as to that. But when we went to him, we 
expected topay him for his services. His 
probate business was generally doi>e in a dif- 
ferent room. 

Q. Where was this business transacted ? 

A. The whole business done the first 
time was in his house; the second time at 
his law ofiiee. 

Q. Did the judge actually advise you ? 

A. He told^us whatcourseto takel 

Q. What was the advice ? 

A. He ti>Id us the first time, thcti the over- 
seers nmst be in session, that therft must be 
an inquisition held, to ascertain wheiher the 
Shepherds required a guardian or not ? 



Q« You went twice then to see h'nti mere- 
ly about this probate business, did you ? 

A. The second time we went down, (that 
is Buttrick and myself as the guardian's 
bondsmen) we two had some -talk with tiTe 
judge about another business ; that was some 
business a|x>ut a pensioner. 

Q. Did you expect to pay for his opin- 
ion? 

A. I did expect that he would charge a 
reasonable compensation. We had been in 
the habit of consulting and conversing with 
him about paupers ; l>e used always to givt 
his advice ; sometimes gratis; but we always 
expected to pay. 

Q. Did you pay him any other fee at this 
time than that mentioned as paid for the 
business of the Shepherds? 

A. I did not pay ikaiy I left before the 
business was settled. 

'^. The timehowcveryou say was partly 
occupied about this business of the pensioner, 
was if? 

A. I was there about two hours, and thirt 
was principally taken up about the business 
of the Shepherds. 

Q. by Mr. LELAND. The reason of 
your consulting the judge was, that you did 
not know wheTher rue wife of Shepherd 
could control this anmiity ;^'vms it? 

A. We did not understand the matter at 
all till the woman explained it to us. The 
annuity was left to hef by the will, and paid 
by the trustee in regular quarteily payments; 
but sometimes it waspaid to oiieof fhe'fa'mi- 
ly, and sometimes to another ; which we 
wished to prevent ; in order that it might go 
into her own hands, or be spent for her use. 

Q. - Who did you suppose would have the 
annuity when a guardian was appointed ? 

A. Why that was the question we put to 
the judge; whether the guardian* could ap- 
propiiate this annuity ; because then he eould 
see to tl>e application of it, and prevent its 
being wasted. The judge thought he could. 

Q. by Mr. SHAW. You say you ex- 
pected something would be paid for this ad- 
vice ; "who did you expect was to pay for it? 

A. We expected if a guardian should l;e 
apix>inted he would pay it out of the spend- 
thrift's esiate ; becaufe it was in Aict for the 
benefit of him and his family ; otherwise we 
expected it ^vould be paid out of the town 
treasury. The expense of the first visit was 
charfi;ed to the town. 

Q. by Mr. HOAR. Affer the judge4iad 
examined the extract of the will, was any 
question proposed about the property's being 
secured to the wife personally ? 

A. I do not recollect the particular ques- 
tions put. 

WILLIAM BUTTRICK suom. 

Mr. HOAR. State whether or not you 
were present at the consultation mentioned, 
and generally, (in order to save the time of 
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the court) whether you agree to Dr. Walton's 
account of it. 

Witness, I was present at the time, and 
recollect all that Dr. Walton has testified. 

Q. by Mc. FAY. Do you recollect 
whether any charge was mnde to the town ? 
or were the overseers paid for their services 
out of the estate ? 

A. The fees of counsel were paid by the 
guardian, but as for the services of the over- 
seers, I do not recollect that any charge was 
made for them to the town. I do not re- 
member that I was p^id for it by the town, 
or by any one. 

Dr. JFalton was called again, and asked the 
same question. He said that he was paid by 
the town. He made a chjuge of $1^ for go- 
ing to Groton, and the time spent there. 

JOHN HEARD, sworn. 

Q. by Mr. HOAR. You are the regis- 
ter of probate for the county of Suffolk, are 
you ? 

A. I am. 

Q. What are the usual fees paid in your 
office on granting a^^minisiration in a case 
not litigated ? 

A. From three to four dollars, most usual^ 
ly ;gl5,90. 

Mr. DUTTON. Arc you asking what are 
the legal fees? 

Mr. HOAR. No— the law should tell us 
' that ; our inquiry is what are the usual fees. 

Mr. DUTTON. Then we object to the 
examination of this witness. If you mean 
to inquire of him what illegal fees he is ac- 
customed to take, we object that his testi- 
mony is not pertinent. The question before 
us is, not what are the fers usually taken in 
the county of Suffolk ; but what are the fees, 
usually taken in the county of Middlesex, 
and whether they are or are not conformable 
to law. It is no justification of the Respon- 
dent that illegal fees a»e taken elsewhere. 
What the fees ought to be, is a thing settled 
by statute, not by usage. We deny that the 
courts of probate have any discretion in the 
matter. The Respondent, as well as every 
other judge of probate in the Commonwealth, 
was bound to take legal fees only. 

Mr. WEBSTER. Will the honourable 
managers be good enough to inform us what 
legal fees are .^ The difficulty is that they 
charge the taking of illegal fees, without say- 
ing what are legal fees. 

Mr. DUTTON. I have not the book by 
me, but we refer you to the fee-bill. 

The counsel for the Respondent handed 
the statute book to the Managers ; and Mr. 
Dutton read several extracts from the fee bill, 
as follows : *• for granting administration, 
where there is no litigation, fifty cents, and 
in other cases one dollar, &tc." 

Mr. HOAR. If that is the law, and the 
whole law, we then ask, whether, in the opin- 
ion of the honourable Managers, the Res- 



pondent ought, or Ought not, to charge any 
thing for necessary services not enumerated 
in the statute ? 

Mr. DUTTON. That is a question we 
are not bound to answer. 

Mr. WEBSTER. True ;— the honoura- 
ble managers are not bound to answer ; they 
are notupon trial ; they are not impeached. 
But it is a very plain' question Mr. Presi- 
dent ; — and their case must suffer, at least 
I apprehend it must, suffer from a refusal 
to answer it. We come here, may it please 
the honourable court, as lawyers ; — as 
mere lawyers ;' with no extravagant pre- 
tensions — but with the ordinary knowledge 
of professional men. Our law books have 
taught us that there can be n® allegation for 
taking illegal fees, unless it be alleged either 
that no fee at all was 6uey or what the legal 
fee was, and what the excess taken. The 
honourable Managers are bound to state the 
law and the excess. They have stated neither. 
This whole prosecution goes upon the ground, 
that here has been a considerable sum charg- 
ed ; what for, to be sure, we know not ; 
whether right or wrong we know not; but 
we mean to know — and we accuse you, Sir, 
of charging it wantonlvj corruptly, and a- 
gainst the law ; you are to answer that 
charge — you are to justify your whole offi- 
cial conduct ; you are to come in, and show 
us what the law is ; and \vhelher you have 
conformed in every particular — ever since 
yon have been in office, to that law. We the 
Managers have put forth on a voyage of dis- 
covery. We have resolved to try a grarHd 
experiment on the subject of probate fee^. 
We summon clerks and judges from all parts 
of the Commonwealth. We say here have 
been twenty thousand dollars illegally charg- 
ed in your several offices. Show you the le- 
gality of every item. Give us an account 
of your whole administration from the time 
you first came int© office. Show you that 
you have never committed an error for 
the last twenty years. This is the kind of 
accusation which has been brought against 
the Respondent. 

Never in a single instance. Sir, have the 
honourable Managers pointed out what sifmi 
ttie Respondent should have taken. They 
have not stated it in the articles. They have 
not declarecl it in the course of the trial. 
They have presented us with no view of the 
law — they have not intimated what they 
thought was the law, until we have at last 
drawn them into the fee-bill. You have seen, 
Mr. President, with what reluctance they 
have appealed to that, and after all that has 
been said and done, we have yet to learn 
what the honourable gentlemen consider the 
crime in this case. We have yet to learn 
what they consider the law to be which they 
say the Respondent has violate^. 

It is evident enough that they do not con- 
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iider the fifty cents iii the fee bill as the only 
legal charge in the case. What then is the 
legal charge ? Where is the precise limit of 
the law which the Respondent has overstep- 
ped ? 

PRESIDENT. The remarks of coun- 
sel do not seem to be exactly in order. 

Mr. WESSTER. I believe Mr. Presi- 
dent I am not far from the point. 

PRESIDENT. The question, as I un- 
derstand it, is on the admissibility of evi- 
dence as to the Usage of this county. 

Mr. WEBSTER. I have strayed then 
8ir, only to get upon the turnpike. — 
This is a charge of corruption. If there be 
no law, there lias been no excess ; there can 
have been no corruption. If the law be a 
mere matter of usage, add not of statutory 
provision, then we must be allowed to in- 
quire into that usage. We have a right to go 
into any county we please, to make that in-* 
quiry ; for thd usage of one county is as good 
as the usage of another county. Nothing 
has been charged against the Respondent, — 
nothing that I can discern, but either extor- 
tion or bribery. Now it is admitted that with 
regard to many of these items there is no set- 
tled rule of law. The charge must mean 
therefore, if it means any thing, that the 
Respondent has transgressed the usage ; that 
he has taken more than the customary fees 
in such and such cases. We ask therefore 
if we may not be allowed to compare usage 
with usage. If we may not inquire whether 
th^ Respondent is justified in his alleged 
mllroonduct, by the usage of all the other 
judges of probate in this Commonwealth, or 
whether he stands alone — without Counten- 
nance — without excuse* — an open, wilful, 
gross, extortionous magistrate. 

Mr. HOAR. There is a case in our re- 
ports of the indictment of a sheriff for tak- 
ing illegal fees. [Commonwealth vs. Shed, 
Mass. Term Reports, 1st vol. p. 227.] The 
indictment there set forth what the legal fees 
were for levying an execution, and alleged 
the excess taken. The counsel offered to 
show that a charge of 30 cents over and 
aboye the poundage was not in the fee bill. 
The defendant offered, and was allowed to 
show a usage, which had obtained since the 
passing of tiie fee bill, in relation to that 
charge. The court there decided, that 
though this excess might be reeoverable in a 
civil action, notwithstanding the usage, yet 
the usage was good evidence to rebut the 
charge of corruption ; and the taking in con- 
formity to that usage could not be held to 
support a criminal prosecution ; and the de- 
fendant was acquitted upon that ground. I 
know not how far the decision of other courts 
are rules for the direction of this honourable 
court. But th,e justices of the supreme judi- 
cial court have declared this to be the law of 
the Commonwealth ; and I cannot but think 
their opinion will have great weight with 
your honours. 



Mr. SHAW. The quieslidn U whether, 
the Respondent shall be allowed to go intof 
the usage of one county^ to justify eXeessive 
fees taken in another. But we ask whether 
usage in any county is legal evidence to re- 
but the charge of illegality ? The Respon- 
dent means to introduce this evidente either 
to shew that fees not allowed by law have 
been so long taken as to have become legal 
or else for some purpose that I cannot com- 
prehend. If our allegation, as has been 
contended, imputes no crime, it needs no de- 
fence. There is an end ol iu There is no 
necessity of introducing evidence of usage, 
or of any thing else. But having shown that 
the Respondent has taken ceiiain specific 
sums, and alleged that these are more tban 
the legal fees, the Respondent says no, they 
are not ; for although true it is they are not 
justified by law, yet they are sanctioned by 
usage } which usage we now offer to shovv. 
Now toe hold that where ihe statute requires 
a certain duty, and affixes a certain tee as 
the legal compensasion for that duty, nd 
usage can vary it. The law must be con- 
strued in the negative. It means to say, not 
that every person shall charge so much, but 
that no person shall charge more. It is 
enough for Us to show that the statute has 
fixed a fee for eerlaiii services, and that th^ 
Respondent has taken other and greater fees, 
for those services. But we go somewhat fur- 
ther. We show that the Respondent has tak- 
en in certain cases, not onlv largef fees than 
the law allows, but larger than his own usage 
justifies. Besides, these allegations are, that 
under the pretence of holding probate courts, 
at times and places not authorized by law, 
he has taken fees which he should not have 
taken. We are maintained if we show the 
taking of any fees at these pretended courts. 
For if they were courts not established nor 
allowed by law, any fee there taken was an il- 
legal fee. Suppose it to have been the usage 
in other counties to have taken as large, or 
larger fees for similar services, — is that any 
justification of the Respondent ? Does that 
make the law to have been the less violated f 
Is it proper to introduce such evidence ? Is 
proof of any usage whatever, pertinent to 
the cause ? 

Mr. HOAR. I believe, Mr. Presidentj 
the Hon. Manager has misunderstood the 
ground we have taken. The Court must 
perceive, that if the testimony we offer 'is 
unnecessary, it is not our fault ; for we pro- 
fess ourselves entirely unable, with the best 
exertion of our peor abilities, to under- 
stand the exact meaning of these articles. 
We can not, with all the attention we have 
been able to bestow upon them, discover the 
precise ground of this prosecution. Is it that 
the Respondent ought not at a regular Pro- 
bate Court to have taken any fees for papers 
and services not mentioned in the fee-biil ? 
We have put the question and the Hon. G^n< 
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tlernen decline telling us whether it ha so or 
jiot. Do they mean to say that the usual 
fees taken ia the county of Middlesex are 
Illegal ? They have themselves shown the 
usage of that county; and all we want at 
present is an opportunity to counteract their 
testimony by showing the usage of other 
.counties. We wish to shew that the charges 
complained of ar^ not peculiar to the county 
of Middlesex. Will they say that the usage 
of all the regular Probate Courts i$ illegal? 
Jf so, w8 know not what to answer. We 
know not, for we have no means of knowing, 
what are the legal fees. The* Hon. Manag- 
jers have furnished us with no means of as- 
certaining. We cannot tell where we are 
to meet the Hon.'IVIanagers. We cannot 
discover or conjecture, what ground they 
mean to take. We only know what they 
have proved, and we wish to meet their evi- 
dence, so far as we can' at present perceive 
its bearing, with similar evidence. Here is a 
charge of maladministration and corruption 
in office by the taking of illegal fees. Do 
ihey mean to say that the Courts were ille- 
gally holden ? If so, it has been argued, 
and perhaps justly, that the taking of any 
fee was illegal. But we c^iinot discover and 
the Hon. Managers have not condescendei) 
to tell us, wherein the i!legality . of these 
Counts consists. We assert and believe that 
these special Probate Courts were, for aught 
we can see, as legally holden as any other 
Probate Courts! It may turn out otherwise ; 
but so we all think after a very diligent ex- 
amination. Were the fees taken excessive 
then ? \ Do they prove eorruption ? If they 
mean to say that there was an excess above 
law, we ask whether the Respondent has, or 
has not, a right to take aqy oompensatioo 
for services no( enumerated in the fee-bill, 
and which are not regulated by law ? I be- 
lieve we shall not be answered in the nega- 
tive. We must at least be allowed to con- 
sider it a doubtful question ; and if so, we 
may surely be permitted to inquire what has 
been the uniform practice in other counties? 
What is the construction which other Judges 
'of Probate have put dpon the law. If they 
have put a different construction upon it 
from the Respondent, it would go to show 
that he has at least been mistaken in his 
notion of the law ; but if their construction 
should happen to have been the same with 
his, it is surely proper evidence to rebut the 
charge of wilful corruption. 

PRESIDENT. The question proposed 
Is this. What are the usual fees for granting 
administration in the county of SufTalk. — 
Shall that question be put to the witness ? 

It was decided by yeas and n^iys, as fol- 
lows : 

Yeas — Mess. Clark, DooUttle, Jiantpul, 
Sullivan, Bigelow, Welles, Prool^s Xiy- 
man — 8. 



Nays — Mess. Bourne, Thomas, Ruggles, 
Moseley, Whittemore, Eastman, Allen, Rey- 
nolds,Tufls, D wight, Parker, Gardner,Hyde, 
HunneweIl,Pickman, Bartlett, Yarnuni — 17. 

Q. by Mr. HOAR. Is it usual for the 
judge or register of Probata in the county of 
Suffolk to receive any compensation for ser- 
vices not enut^ierated in the fee -bill, in rela- 
tion to the taking out of administration pa* 
pers ? 

Mr. SHAW. We object to that question^' 
It is so precisely similar to the last, may it 
please the Court, that we presume it cannot 
be necessary to go into any argument on the 
subject. The Court have already decided it. 

Mr. Wf:BST£R. I cannot silently ac- 
quiesce, sir, in the silent decision of this 
Hon. Court. It is the misfortune of the Re^ 
spondent that he is before a Court which 
does not assign the reasons of its judgments. 
You do not tell us the ground of your decis- 
ions. We cannot discern them. We must 
be guided therefore by the feeble lights of 
our own ;ninds — the professional habits 
we have formed — our books — and our prac- 
tice before inferior tribunals. — We per- 
ceive a difference in the questions. We 
cannot tell whether this last is involved 
in that which by a silent vote this Court has 
already decided. We are bound to propose 
it. It is a duty to our client to propose it. 
And wc shall continue to propose it in sonio 
shape, or other, until the decisions of the 
Court shall have covered the whole field of 
'inquiry; until our ingenuity in devising 
forms and modes of interrogation shall have 
been exhausted — or until we have been con- 
vinced by the- Hon. Managers that all evir 
dence of usage is to be shut out of the case. 
We do this with the more confidence as 
there are many members of this Hon. Court 
who haVe had experience in the practice of 
judicial tribunals. We have not, and we 
shall not hear from any gentleman here 
present that this Court is not bound by the 
same laws with those inferior tribunals. Itt^ 
foirms of proceeding may vary. Its constir 
tution may vary. But the same rules of ev- 
idence — substantially the same rules — must 
prevail here as elsewhere. The question is 
if this be pertinent evidenee to meet that 
which has been adduced on the other side ? 
We hold that the whole progress of the case 
has been such as not only justifies the intro- 
duction of this evidence, but makes it neces« 
sary. The whole examination of the Regis^ 
ter of Middlesex makes it necessary. Not ^ 
question has been put to him by the Hon. - 
Managers which does not make the intro- 
duction of this evidence necessary. The 
whole train of iheir inqairy has been, what is 
the usage in your county ? If this is not evi- 
dence, it should not have been introduced. 
If it be evidence, then we also have a right 
to introduce It. If the Respondent is to bt 
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convicted on the ground of usage — if evi- 
dence of one usage is to be brought up a- 
gainst him, then evidence of another usage 
must be received which is in his favor. U- 
sage must be opposed to usage. If he is ac- 
cused of having violated the iisage of Mid- 
dlesex, I say if (here be a better usage in tlie 
county of Suffolk, he is entitled to show it. 
Usage is the practical construction of the 
whole law — the law of this Commonwealth 
— the taw by which the Respondent is to 
stand or to fall. We have not one law for 
Middlesex, and another law for Suffolk. It 
is pertinent evidence then to show what has 
been the uniform construction of the law in 
this county. Why suppose, Mr. President, 
one of the judges of the Supreme Judicial 
Court were here on his trial as well he might 
be, for an unsound opinion — an erroneous 
judgment — charged with a corrupt decision 
— or wilful misconstruction of some particu- 
lar statute. Would it not be competent for 
him to show that other judges had so con- 
strued that statute, that other judges had given 
similar opinions — pronounced similar judg- 
ments ? Might he not prove, that though 
wrong, he was not wilfully wrong, because 
other men as well, or better infowned than 
himself, had so thought and so acted under 
that law ? If he could not, lamentable indeed 
is the situation of our judges! Who would 
be found to take an office of high responsi- 
bility—of extreme difficulty — requiring the 
nicest discrimination that tlie human mind is 
capable of— where even the least imperfec- 
tion of judgment admits of no excuse— where 
every ho.icst error is a crime. It is no an- 
swer to us to say tiiat one wrong, cannot 
justify another wrong. You are not called 
upon to pronounce judgment on the Respon- 
dent's opinion of the law. The question is 
not whethei his construction of it has been 
in all instances exactly right — whether it 
might not have been better — but whether it 
has in any instance been wrong, plainly and 
grossly wrong ; so plainly and grossly wrong 
that it could have proceeded from nothing 
short of wilful blindness, or utter depravity 
and corruption of heart. There must have 
been a moral turpitude on the part of the 
Respondent to justify this charge. And I 
assert — I insist — that he has a right to show 
that other men in the same exalted station — 
as good Judges as he — as good judges as his 
judges — have so construed the law as he has 
done. He has a right to show any thing 
which will justify the possible honesiy — the 
possible purity of his motives. What is the 
eharge here brought against him? It is of a 
corrupt and shameful usage — a wilful, wan- 
ton misconstruction of the law. He says I 
have done only what others have done. I 
have construed the law as I found it, accord- 
ing to the best of my judgment, so help me 
Ood ! I call on all those areund me— I ap- 



peal to every Judge of Probate in every 
county in the Commonwealth — I go back to 
the first origin of Courts, and invoke every 
judicial officer that ever ^at upon the bench, 
to bear me out in this usage — in thb con- 
struction of the law. You mnst hear him.' 
You canqet say this is ho justification. I 
niaintain we are fair, we are honest. W0 
are firm — we are not to be shaken, in this 
position. We stand right in Court ; in this 
Court ; in any Court ; but more especially 
in the highly criminal Court which I am 
now addressmg. We can defend this man 
— we do defend him from tlie charge of wil- 
ful corruption, if we show any thing that 
will account for his conduct consistently 
with an honest motive — with any thing but a 
corrupt motive. It is a case too plain t'at 
argument. We have cited a decision of the 
Supreme Judicial «Court. You are not 
bound by its decisions. But you are not 
above the law. You are not better judges of 
the law. You allow its decisions to be made. 
Why ? Not because you are not a superior 
Court. ( I admit it. You may be co-ordin- 
ate — you may be supreme. But the consti- 
tution has appointed that Court to pronounce 
the law. Its decisions are the law of this , 
Commonwealth. And if that law prevails 
any where, it must prevail here. It is prop- 
er for us to show that the construction of 
the statutes for two hundred years — from the 
time that the name of a eourt was first 
known in this country — has been to take 
reasonable compensations for services not 
named in ihe statute. I say almost from ♦he 
time of the first settlement— for though the 
present statute has no great antiquity on its 
head, it does, in its principal enactments at 
least, go back, certainly as far as the Provin- 
cial Charter. 

The PRESIDENT suggested whether it 
would not be better to vary the question 
thus, so as to embrace the whole point of 
dispute ; have you observed the practice of 
the Courts of Probate in this Common- 
wealth for many years ; and, if you have,, 
what is that practice in relation to the takiag 
of fees for services not enumerated in the 
fee-bill? . 

Mr. WEBSTER and Mr. HOAR agreed 
to this modification. Mr. KING said the 
Managers had the same objections to the 
question in its modified siiape as before ; 
and prayed the deMberate judgment of the 
Court whether it should be put. 

Mr. DWIQrHT moved, that the Court 
withdraw for the purpose of deliberating on 
the acunissibility of this evidence. 

The whole Court withdrew accordingly 
at a quarter past five, with the exception of 
Mr.Varnum, who remained in the court 
•room. 

The Court returned at half past six, and 
gave their opinion on the question, shall the 
witness be asked, &ce. as foilciws : 
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Yeas — Mess. Thomas, Clark, Doolittle, | 

intoul. Sullivan. Bifirelnw. Lvnan. Hun. / 



Rantoul, Sullivan, Bigelow, Lynan, Hun 
newell, Bartlett, Welles, Brooks^ll. 

Nays — Mess. Bourne, Ruggles, Moseley 
Wbittemore, Eastman, Allen, Tufts, Rey- 
nolds, Parker, Dwigjht, Gardner, Pickman, 
Hyde, Varnum — 14. 

Mr, BUTTON. If it would be proper 
for me to make the suggestion, I would ob- 
serve that I have been requested on the part 
of the Managers to move the Court for an 
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Mr« HOAR. We have not been furnish*- 
ed with any rules of evidence. 

Evidence on the part of the Respondent 
on the sixth article. 

BENJAMIN CHAMPNEY sworn. 

Q. byMr. HOAfe. Where do you live? 

A. I live in New Ipswich, in N. Hamp- 
shire. 

Q. You are a lawyer there ? 

A. Yes. 

Q. Have you had any coneern with an 



adjournment, which we have reason to think j estate in Groton, formerly owned by Mary 
would be agreeable to all parties; having [ Trowbridge and her sister ? 

a very long and A. In 1801, Francis Ch 
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been much exhausted by a very long 
laborious session. 

The President asked the Respondent's 
counsel if they assented to the suggestion of 
the Managers. 

Mr. WEBSTER. We entirely concur 
with them, sir, in a wi^h for adjournment ; es- 
pecially after the late solemn decision of this 
Hon. Court ; which has, without affectation, 
entirely surprized us. 

The Court was adjourned to 9 o'clock the 
next morning. 

SENATE. 

FRIDAY, APRIL 20. 

COURT OF IMPEACHMENT. 

Mr. Varnum on the part of the Senate, 
and Mr. Coolidge on the part of the House 
of Representatives, delivered the usual mes- 
sages. 

The court was opened at a quarter pact 9 
o'clock. 

Mr. GRAY of Boston, took his seat among 
the Managers, having been elected by the 
House of Representatives, in the place of 
Mr. Baylies. 

The counsel for the Respondent proceed- 
ed in their defence. 

Mr. HOAR. The Respondent, by the 
decision of this honourable co\]rt yesterday, 
has met with very considerable embarrass- 
ment iirith regard to tlie eourse he is to take 
in the introduction of evidence in his de- 
fence. As the court has not furnished the 
reasons of their decision, as we do not know 
whether they disapprove of the iorm of the 
question put, or the substance of the evi- 
dence we wish to introduce, as we have heard 
the honourable Managers allude to the rules 
of this honourable court, of which we know 
nothing, but with which they being public 
men, are probably better acquainted, we 
shall be obliged to submit several proposi- 
tions for the purpose of obtaining some fur- 
ther instruction. In the mean time we will 
offer some evidence, which we suppose will 
not be objected to, in relation to some of the 
last articles 

PRESIDENT. Are you not furnished 
with a copy of the rules which tbe court 
have adopted for the conduct of this ivppeaeh* 
went ? 



Champney, husband 
of Mary Trowbridge's sister, moved to New- 
Ipswich. At that time I took a lease of 
Francis Champney, for his life, of one half of 
the Trowbridge estate, which he held in right 
of his wife. The estate belonged to her and 
Mary Trowbridge as parceners, and heirs of 
Nehemiah Trowbridge. Afterwards there 
was a questibn between the sisters about the 
rent. In 1804 the rent was demanded. Fran- 
cis Champney was very poor and was sup- 
ported by his father, and the estate had be- 
come valuable. I thought something ought 
to be done to secure the rent. There were 
frequent conversations about it in the family. 
There was a fear that the creditors of Fran- 
cis Champney would get the estate. The 
object was to secure the property for the sup- 
port of FrancisChampney's wife. 

Q. Were there any difficulties between 
the sisters ? 

A. Yes, there were various difficulties be- 
tween the two families. 

Q. Did you have any interviews with the 
Respondent as agent of Mary Trowbridge ? 

A. About Dec. 1804, Judge Prescott as 
attorney for Mary Trowbridge, negotiated 
with me on the subject of the estate. 

Q. Did you ever converse with him on 
the subject at New Ipswich ? 

A. Yes. 

Q. How many tiroes ? 

A. I do not reoollect seeing him there 
but once. 

Q. Did you 'ever transact business with 
him as her attorney, after he was judge of 
probate ? 

A. I do not recollect that I ever did after 
that. 

Q. Should you have remembered it ? 

A. I should, because I should think it 
improper. I recollect I avoided conversing 
with him on that subject on that account. 

Mr. HOAR produced a paper which the 
witness identified. Mr. HOAR said he 
should show by this paper that the decision 
of the Respondent, respecting this estate, 
was not as judge of probate. He reads the 
paper, as follows, viz : — 

The committee appainted to appraise all the real 
estate whereof Nehemiah Trowbridge, Jate of 
Greton, died seized, have attended tnebusimss, 
8 .. " 
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and appraised the land with the buildings thereon, 
at th« sum of ;^2500 ; and upon full investigation, 
and impartial view o£ the premises^ find that said 
estate cannot be divided among the children and 
widow of said deceased, without prejudice aiid in- 
jury to the whole — therefore report that the said 
estate be set to MarUi the youngest daughter of the 
■ lid deceased, and tor her to pay unto her sister 
one third of the amount of the inventory in a suit- 
able time. One third of amount of the inven- 
tory to be devoted to the use and living of the wi- 
dow in lieu of her thirds, and after her decease 
Mary is to pay the one half to the oider of her sis- 
ter, with interest after said widow's decease. 

OLIVER PRESCOTT. 

SAMUEL LAWRANCE. 

WALLIS LITTLE. 
Sept. 12, 1803. 
To Mrs. Abigail Ciiampney. 

[The paper produced by the Managers corres- 
ponding in 5irii3tance witli the foregoing, bearing 
the same date, and signed by the same appraisers, 
began as follows : — ** We the subscribers, a com- 
mittee appointed by the Hon. James Prescolt, Esq. 
Judge ot Probate for the County of Mi<Idlesex, to 
appraise all the real estate whereof Nchemiah 
'I rowbridge," &c. and concluded — <' and that we 
will sign and prepare a report agreeably to the 
above statement, as soon as can be done convejO- 
iently." It was irot directed to any person.] 

Mr. HOAR read likewise the lease from 
Francis C.hanipney to Benjamin Champney, 
of his life estate, dated Aug. 18, 1801. 

Q. Did you not converse with the Res- 
pondent as agent of Mary Trowbridge be- 
fore 1804 ? 

A. I did before 1804, aiwl I saw kim 
once on the business at New Ipswich ; but 
never after he was appointed judge. 
Cross examined. 

Q. by the Managers. Have you always 
lived in New-Ipswich ? 

A. I have lived there since I7t)l. I mov- 
ed from Groton. 

Q. Do yon know that the Respondent 
went to Now-Ipswich expressly on this busi- 
ness ? 

A. I presume he did. I understood him 
so. I recollect Francis Champney sard to 
me that brother Prescolt was engaged for 
Loring, and he was afraid (here would be 
some difficulty. 

Q. Was he not on the way to or from 
some court ? 

A. I do not ktiow tlvdt he was. 

Q. When was it ? * 

A. I cannot say. 
- Q.- Was it after the letter you wrote Dec. 
£9th, 18t)4, to Mr. Loring ? 

A. It was before. 

Q. Did you see him after his appoint- 
ment as judge ? 

A. I believe I did. 

Q. Did you not go to Groton to see 
him on this subject ? 

A. No. \ think I attended a Court of 
Common Pleas at Concord in June, 180&, 
and saw the judge, but it was on a melan- 
choly occasion, ulien the judge had just lost 
fjcliild ; I wasJit Gioion also on the dcCth of 



a sister ; but I did not see the judge at those 
times to converse with him on this business. 

Q. What WHS the object of this negocia- 
lion ? } %^ 

A. It was ujnderstood that the creditors 
of Francis ChF^iptn^y were seekibg this 
property. The objejct was to prevent their 
getting it. 

Q. Were you present when the release 
was executed c^..Groten ? 

A. Previous to my going to Groton I had 
received a dee^l frotn* Francis Champney 
and wife of a moiety of the estate, and I gave 
a deed. of it in^an. 1806.to Loring. 

Q. Did you^appeftnv before the commis- 
sioners as agent jo 'iTrancis Champney and 
wife? 2^ 

A. Yes. 

Q. Did the Respondent give you notice 
of his being appointed Judge of Probate, and 
that on this account, he could prcceed no 
further as agent in this business ? 

A. I do not remember that I was spec- 
ially so informed by hitfi. 

Q. Was there;* aj^'th ing • <V>ne lUiffere nt 
from the commji| lasage, b^fore'thie Judge 
of Probate.^ ^ / \ * 

* Mr. WEBSTER'.^ Tell what was done ; 
not what the usage '\^n -. . 

Witness* We capie to a settleirTent'Vith- 
out any dycree or ^interference of theJRes- 
pondent as Judge of Probate. " ^ 

Q. Was there ^iiy' agreement that^the 
Respondent shoulcF name commissioners to 
appraise the estate, i\6twlthstanding be was 
an agent, before he was appointed-jucjge ? 

A. I do not rec6U6ct that therc-was. 

Q. Before the conclusion of the business' 
was there any agreeftient as to -a aiVisioi>of 
the property ? 

A. t do not re'collect any. - 

Q. Did you understarrd and consider the 
RespoYident the agent of Mary Trowbridge 
after 1804.? 

Mr. WEBSTER. We object to the ques- 
tion. 

Mr. SHAW. We consider the question 
proper on account of- the Respondent's an- 
swer. We state that the Respondent being 
Judge of Probate, acted stjjl as agent of the 
party. The excuse alleged- is that it was 
done by consent of parties. What miscon- 
duct there is in this is another consideration. 
The question is to prove the fact stated in 
the answer of the Responded. . ' 

Mr. WEBSTER. No sir, it is to get the 
witness' opinion. ' •_ 

Mr: SHAW. No sir, it is a question of 
fact. We say the appointment .pf commis- 
sioners was msde by the Respondent under 
the form of a decree of Judge of Probate. 
The question is, was it done .by agreement 
o( the parties notwithstanding their knowl- 
edge of the Respundenl*.s being the attorney 
of one of the parties. 
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Mr. WEBSTER. The gentleman asks 
one question and argues aDOther.- 1 Produce 
the other party who must have known, and 
ask hira if he had any notice from the Res- 
pondent of his ceasing to be a^en^ 

Q. by Mr. SHAW. Had>ou kfiy notice 
from Judge Prescott of bis disconHnuing to 
he the agent and attorney of Mary Trow- 
bridge ? '■ 

A. I had no informatioli on ttie subject. 
I did not think any thing about it, '- 

Q. Was there any agreement between 

the parties that notwithstanding tlye juc]ge 

being agent, he should appoint appraisers ? 

A. I do not recollect any. 

Q. .How far is New Ipswjch from Gro- 

ton? 

A. Twenty miles. . -i 

Q. by Mr. GRAY. Was there an| agree- 
ment whatsoever, as to a settlemeij|t being 
made otherwise than according to law ? 
A. Not as I recollect. ^ 

Q. by Mr. WEBSTER. Did yfu ever 
treat with the Respondent as attpftiey of 
Mary Trowbridge, in any way, after .^e was 
appointed Judge of Pcobate ? :' 

A. Noi that I recollect. ^ 

Q. How was the estate settled, Jby'deed, 
or judgment of the Court ? 1 

A. After the report of the Commtsion- 
ers, there was a delay, and it was consider- 
ed! how it should be settled, and it was fin- 
ally done by deed. Francis Chanipney and 
wife made a deed to me of her share ^f the 
estate, and I gave a deed of it to Lqring. 
There was a fear of the creditors making an 
aitachraenr, and a caveat was filed in the 
probate office and the petition for partition 
was continued one term. 

Mr. HOAR reads a release (after proving 
it by the witness) dated Jan. 6. 1806, sigjtied 
by Benjamin Champney as attorney ofFfan- 
cis Champney and wife, being an aeknifwl- 
edgement of her having received her share 
of the estate. J 

Q. by Managers. How many times tiid 
you see the Respondent after he was <ip- 
{Kiinted judge, and before this business «^as 
concluded? ^ 

A. I presume I saw him at the Conoprd 
Court. 
Q!* "Did you see him at any other tiii^ ? 
A. I think I saw him at New Ipswich jn 
the summer of 1805. • 

Q. Wiien was it that you saw him at 
Concord ? 4 

A. At the time of the -Court in June, 
1805. I have a memorandum that his fam- 
ily was at Nevv Ipswich in the summer of 
1805. I saw him again at Groton in Sept- 
ember. 

Q. Hud you any conversation with iiim 
on tnis business at either of these times ? 
A. Not that I recollect. 
Q. Is the Respondent related to you ? 



A. He married my sister. 
Q. Who entered the cavtai grou men- 
tioned ? 

A. I did ; it was for the purpose of delay 
only. 

Q. Was there any counsel except your- 
self, employed for the wife ef Francis 
Champney ? 

Mr. WEBSTER objects to the question 
as being irrelevant. 

The Managers prayed the judgment of the 
Court. TJie yeas and nays were taken as 
follows, viz : 

Yeas-<— Mess. Bourne, Thomas, Ruggles, 
Clark, Moseley, Whittemore, Sullivan, Big- 
elow, Allen, Reynolds, Tufts, Dwight, Par- 
ker, Lyman, Gardner, Hyde, Hunnewell, 
Pickman, Bartlett, Welles, Brooks and Var- 
num — 22. 

Nays — Mess. Doolittle, Rantoul and East- 
man — 3. 
So the question was put to the witness. 
A. There was no other attorney on the 
part of Mrs. Champney. Mr. Peabody was 
an agent appointed by Judge Prescott/or 
the other party. 

Mr. HOAR reads the deed of quitclaim 
from Francis Champney and wife to Benja- 
min Champney, dated Jan. 2, 1806, and the 
deed from Benjamin Champney to Loring, 
dated Jan. 6, 1806. He stated that the lease 
of the life estate to Benjamin Champney 
was dated Aug. 18, 1801. He produced al- 
so a paper written by the Hon. Timothy Big- 
elow, signed by Mary Trowbridge, with a 
blank left for the signatures of the other par- 
lies, it was a request to the Judge of Pro- 
bate to settle the whole estate on Mary 
Trowbridge, if he should think proper. 

Witness identified the papei, and said he 
thought it best, seeing that paper, to settle 
by deed instead. 

Mr. HOAR repeated that the commis- 
sion of the Respondent as Judge of Probate 
was dated Feb. 1, 1805, and that the oaths 
were administered to him on the 19(h. 

Mr. HOAR. We shall next introduce 
evidence that applies perhaps moxe particu- 
larly to the 7th article, but which has a 
bearing on most of the others, in which he 
performed special services and received fees 
for them, to show that it has been the con- 
slant practice of the Respondent, where it 
could be done without great inoonveniehce 
to the parties, to send them to some other 
person to have their papers put into form, 
and that he has avoided as much as possible 
preparing them himself. 
LOAMMI BALDWIN sworn. 
Witness stated that while he kept an at- 
toruey's oflice in'Can»bridge, from 1808 to. 
IC 14, he became a good deal acquainted with 
the practice of the probate courts, and ofler> 
conversed wiih Judge Prescott concerning 
it. He mentioned ihat great, delays were 
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occasioned by the suitors coraiog quite un- 
prepared with their necessary papers, and 
with accounts very informally stated. I hap- 
pened td have an office in the same building 
where the probate courts were usually hold- 
en ; and the judge asked me if it weuld be 
agreeabfe to me to attend to that business, 
and occasionally prepare, or correct the pa- 
pers of suitors ia his court ; which I agreed 

to do. 

Mr. DUTTON objects to this evidence of 
general practice, and thinks the testimony 
oueht to be eonfined to particular cases. 

nitntBa, I cannot now recollect individ- 
ual cases. But a great many persons appli- 
ed to me by the direction of the judge, so 
that I used to make a point of keeping at my 
office on probate days. 

Q. by Mr. HOAR. What kind of bu- 
siness were you accustomed to do for them ? 
A. I used to take blanks from the pro- 
bate office, and fill them up as they were 
wanted. In a number of instances I made 
out complete sets of administration papers. 
I used frequently to prepare their bonds, leav- 
ing blanks for the names of the sureties, to 
be afterwards filled up by the judge ; and 
sometimes the judge told me beforehand 
who they were to be. When the papers were 
all properly prepared, I used to go into 
court with the parties, and present them to 
the judge. This tended to pwromote the des- 
patch of business, and enabled the parties 
to get away sooner from attendance on the 
court. 

Q. Did you also sometimes correct ac- 
counts ? 

A. I did ; and often had to re-state an ac- 
count entirely, which had been informally 
made. 

Q. Did the parties come of their own ac- 
cora ? or were they sent to you .' 

A. They often came of their own ac- 
cord, in order to get their business through 
sooner ; and were often sent by the judge for 
the same puirpose. 

Q. Was the correcting these accounts a 
tedious business ? 

A. It often occupied several hours. When 
the accounts were long it sometiaies took me 
half a day, or mere, to examine and arrange 
the vouchers and make out the account 
accordingly. 

Q. Have you ever known the judge your- 
self to se\id parties to a lawyer to get this 
business done ? 

A. I often heard him tell suitors that he 
could not delay the regular business of the 
court to put their papers artd accounts in pro- 
per form ; that if they wanted to get their 
business done they had better apply to me, 
or somr othef lawyer to put them right. The 
judge very often came into niy office liim- 
f ''If with ihese informal papers, and desired 
me to put them in order ; which I used to 



do. And I generally found suitors very wil- 
ling to pay« my fee for the sake of getting 
their business over so much sooner. 
Cross examined. 

q. by Mr. SHAW. What was the ob- 
ject of referring suitors to you ? 

A. It was merely to expedite business ; 
the suitors always preferred paying a small 
charge of two or three dollars, to waiting till 
the register could attend to their papers him- 
self. 

Q. Was any difference made in the sums 
paid to the judge, or register, when you pre- 
pared the papers ? 

A. I never understood that there was any 
difference in the probate fees on that ac- 
count. 

Q. by Mr. HOAR. Was the register 
rather slow in doing business ? 

A. The register at that time was Judge 
Winthrop, who was very old and infirm — 
had a very methodical set way of doing bu- 
siness — ia which he did not choose to be dis- 
turbed. 

<^. Was it thought therefore to be a sav- 
ing of expense and trouble to get the busi- 
ness done by others ? 

A. I thought there was; and suitors 
seemed to be well satisfied with the arrange- 
ment, and paid the additional charge cheer- 
fully. 

Q. by the Court. Do you know wheth- 
er the judge took any less fees in those 
cases where you prepared the papers, than 
when they were prepared in court by him- 
self, or the register ? 

A. I do not know. 

Mr. WEBSTER. There is no pretence, 
may it please the couft, that any less fees 
were taken when the blanks were filled 
out of the prsbate office. The object of this 
testimony is to sho^, that in a great many 
cases it was necessary that some person who 
understood the business should be emptoyed 
about these papers ; that it required consid- 
erable labour to prepare them ; that this was 
frequently done out of the office, and paid 
for ; and that sometimes it was done by the 
judge himself, for which he took the usual 
fees. 

Q. by the Court. What were the pa- 
pers you prepared in applications for ad- 
ministration } 

A. The petition, letter of administration, 
bond, notice; warrant of appraisal, and de- 
cree. I used to take blanks for all these pa- 
pers occasionally from the register, and keep 
them in my office, to be filled up when call- 
ed for. 

PRESIDENT. The blanks were always 
furnished from the probate office, were they ? 

A. Yes. 

Mr. HOAR. With the consent of the 
honourable Managers, who have had the pa- 
pers under their inspection, we now offer te 



TRIAL OF JUDG£ PRESCOTT. 



the court three con]t>lete sets of papers, an- 
alagous to those in the case, with fictitious 
names, pj^pared by 'Mr. Fiske. [The pa- 
pers wer^Iaid upon the clerk's table.] 

Q. by the Court. Did you charge 
fees to the party for preparing letters of ad- 
ministration, bend, order of notice, and de- 
cree ? 

A. I used to fill up all the papers, and 
charge a fee of two or tliree doUlars for the 
whole. When accounts were to be stated I 
charged more — according to the time ; gen- 
erally about ^we dollars — or in troublesome- 
cases ten 

Q. by Mr. PEABODY. Did the suit- 
ors generally come prepared with their pa- 
pers, or not ? 

A. There were a number of gentlemen 
in jdifferent parts of the county, who were ac- 
customed to attend to this business, and pre- 
pare the papers beforehand for suitors. But 
they very often came without any prepara- 
.tion. 

Q. Were the fees you charged allowed 
in their accounts. 

A Yes. 

Q. Did you ever hear any expressions of 
dissatisfaction about it ^ 

A. No — I never heard any otltcr than 
expressions of satisfacti n. 

Q. by the Court. Was the fee paid 
to you by the suitors, or the Kespondenl ? 

A. By the suitors in every instance. 

Q. by Mr. GRAY. \ ou say you some- 
times filled up the blanks i ntirely, did you ? 

A. I did ; — sometimes left blanks for the 
names to be inserted ; and at other times 
when I happened to know the parties I filled 
them up entirely. 

Q. Were the accounts brought you some- 
times correct ? 

A. They were often right except as to 
mere form, and then I merely filled up the 
blank forms. Those suitors who had experi- 
ence in probate business, brought their ac- 
counts pretty correct ; but most of them 
were very irregular. 

Mr.' WEBSTER. Will you state the ob- 
ject of the application to you to prepare 
these formal papers ? 

A. The object I believe was merely that 
the party might get his business despatched 
the sooner, and go home. At least this was 
the case with the mere formal papers. But 
when accounts were to be settled, it was 
also an object to have them correctly stated ; 
and this was a pretty, troublesome business, 
for which I used to charge five or ten dollars. 

Q. by Mr. GRAY. But you took fees 
even for the mere formal papers, did you ? 

A. I did. 

TOSIAH ADAMS sworn. 

Witness stated, tbat he was a lawyer, and 
had kept an ofiice several years in Framing- 
ham ; that piobate courts were bolden there 
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twice a year. That he had had cdnsidera- 
ble connexion with probate business for the 
same reasons as had been stated by Mr. 
Baldwin. That he had formerly lived in 
Concord ; but opened an office in Framing- 
ham in 1807. That the Respondent's prac- 
tice, in relation to administration papers and 
informal accounts, had been uniformly in re* 
gard to him as stated by Mr. B. That the 
judge had always, as far as he knew, avoided 
doing this kind of business himself, and had 
preferred sending suitors to hiqa. That h» 
had sometimes had accounts which it took 
him two or three days to state. 
Cross examined. 

Q. by Mr. LELAND. When are the 
probate courts holden in Framingham ? 

A. Twice a year ; in Juue and Septem- 
ber. 

Q. Does the judge still continue the 
practice of sending suitors to you to have 
their papers prepared ? 

A. Not for the preparation of the mere 
formal papers. Since Mr. Fiske has been 
register they have been made out in the of- 
fice as fast as they were wanted. 

Q. by ^v. SHAW. Were these appli- 
cations made to you chiefiy when the Res- 
pondent was much pressed with business ? 

A. Generally. 

Q, How long do the terms continue ? 

A. Usually three or four days ; some- 
times as much as five or six. 

NATHAN ADAMS sworn. 

Witness states, that he lives at Medford ; 
that as long ago as 1805 he began to at!tend 
the probate courts there, and had sirtce attend- 
ed constantly : that he frequently prepared 
papers for suitors, and did such other servi- 
ces as other witnesses had stated. That the 
judge frequently referred suitors to him, and 
to other persons for that business. That he 
was not a lawyer ; but that he had an ad- 
ministration to attend to himself in 1805, by 
which he had got some insig'ht into the busi- 
ness ; that the judge had frequently given 
him instructions gratis, and that he had seen 
him do it to others, both in court and out. 
That he had settled many estates, and had 
attended to probate business for others regu- 
larly since he first settled one in 1805. 
No cross examination. 

ABNEH BARTLETT called. 

Witness said that he recollected frequent- 
ly seeing the judge refer suitors in his court 
to gentlemen of the bar, for the purpose of 
facilitating business. That application had 
been frequently made to him for the pre- 
paring of probate papers, both at Medford, 
and at Woburn, where he had formerly lived. 
That he left Woburn in 1807. 

No cross examination. 

NATHAN BARRETT sworn. 

Witness lives at Concord, and agrees en- 
tirely with the testimony of former witnessci 
as to the judge's practice. 
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No cvoss examination. 

The Managers said they would concede 
all that witnesses could testify, as to the gen- 
eral practice of the Respondent in this re- 
spect. 

Mr. HOAR then oiTered to read the depo- 
sition of JVatkan Grouty in evidence on ihe 
I2(h article. 

Mr. KING said, that it was taken ex-parte, 
but the Managers had no objection to its be- 
ing read. 

Mr. HOAR replied, that the Managers 
had seasonable notice of the taking of the 
deposition ; that the interrogatories proposed 
by the counsel for the Respondent, had been 
submitted in writing to the inspection of the 
Managers, and that they had been reqwested 
to add interrogatories of their own. 

Mr. HOAR then read the deposition as 
follows. 

Commonwealth of MassacJivsetts* 

Senate of the Coiuiiionwealth, sitting as a 
high court of impeachment, in the matter of 
the articles of impeachment, presented by 
the House of Representatives vs, James 
Prescoit, Judge of Probate for the county of 
Middlesex. 

Interrogatories proposed to be subniitled en 
behalf of the Respondent, to NATHAN 
GROUT of Sherburne, a witness to be pro- 
duced and sworn to testify in this cause. 

1. Did you and Alpheus Ware, or either of 
you, apply to James Prescott,Esq. for advice 
relative to ilie properly of Joiham Breck, the 
ward of said Ware, at Fiamingham, in June 
1815? If;50^ please fully to stale tlie circum- 
stances and manner of such application ? 

2. Was there at that lime an)' controversy 
between said Ware and yourself, relative to 
the account of said Ware's proceedings in his 
guardianship ? 

3. Did said Prescctt offer his advice to 
you or said Ware, or propose to give you, or 
either of you, any directions respecting the 
affairs of said Breck, before said Prescoit 
was apj)lied lo by you for advice ? 

4. Please to stale all other matters and 
facts with n your knowledge relative to the 
above entitled case ; and particularly all the 
circumstances that transpired, and all the 
conversation that was had at said lime be- 
tween you and said Ware and said Prescoit 
or any of you. 

AUGUSTUS PEABODY, 
In behalf of the Atiornies of the Respondent, 

Boston, Jpril 9, IS2]. 

Lemuel Sliaw, Esq. and others, Manageis oC ihe 
Ira]>oachraent against James rrcscott, Judge of 
Piobate ; 

Genfhmen, 
Mr. Grout being infirm and probnbJy unable 
personally to aUend at the trial, it is proposed, on 
behalf of the Respondent, to take his deposition. 
For that purpose uc send you the foregoing inter- 
rogatories, which we ^propose to submit to Mr. 
Grout, and request you to add cross iaun oga to- 
nes— which we will SBbmit with these. We will 



have the answers taken by any discreet maeis-^ 
Irate in ilie vicinity, whom you will name. W^ 
request you to join in taking this deposition — and 
at Uie same time notify you, that if yo'^o not, we 
shall be obliged to take it ex parte. 

You can if you please join in taking the deposi- 
tion, saving all exceptions you may see fit te take 
to using it before the Senate. 

AUGUSTUS PEABODY, 

In behalf of the Jtttomies of ihe Respondent. 

T, NATHAN GROUT, of Sherburne' 
testify and say, that in the year 1815, 1 was 
one of the overseers of the poor of the town 
of Sherburne, and some time in the month 
of June in that year, I attended, with the 
other members of the board of overseers to 
the examination of the account of Alpheus 
. Ware, as guardian of Jotham Breck, a per- 
son non compos menUs ; the account was 
examined at Sherburnej and we signified our 
consent to its allowance, by a certificate 
written on the account which we subscribed. 
I did not go to the Probate Court in Fra- 
ininghani, in Ji^ne in that year, to attend to 
tliat account. I had other business in the 
Probate Court, which induced me to go 
there. There was no controversy between 
said Ware and myself relative to that ac- 
count, nor on any other subject at that court. 
I had liowever some consultation wiih said 
Ware, on ihe last day of the sitting of the 
court, relative to two notes of hand, which 
said Ware held rgainst two men by the name 
of Bridges, payable to said Breck. Tlie 
judge was sitting at the table, where he had 
been doing the probate business ; he was a- 
bout closing the session, and most of the 
people, I believe all but Ware and myself, 
had withdrawn. After Ware and myself* 
had conversed some time,, being not more 
than six feet from the judge, 1 turned to the 
judge, as he was sitting at the table, and, 
supposing we were conversing on a subject 
in which it was ihe duty of the Judge of 
Probate to direct, I began to state to him 
the circumstances relative to said notes. I 
had not proceeded far, when Ware inter- 
rupted me, and went on to state to ilie judge 
the pariicular circumstances of said notes. 
The substance of our statement was, that the 
notes were given for a farm, which said 
Breck had solo lo the Bridges — and as his ' 
wife unexpectedly refused to release herclaim 
of dower, the notes were given, to be paid 
whenever she should relinquish hei dower, 
interest to b« paid in the mean time. Our 
object was to obtain the principal of the 
Bridges, who were willing to pay if they 
could be indemnified, and we wished to be 
advised of means, in which such indemnifi- 
cation could be given. After hearing our 
statement, and considering the subject a few 
minutes, the judge advised us to put an arti- 
cle in the warrant for our next town meet- 
ing, and have the Treasurer empowered, in 
behalf of the town, to indemnify ihe Eridgetj, 
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by bond ^ gakist the claim of dower. Thi» 
advice was followed, and one of said notes 
has, as I have since been informed, been 
principally paid. The judge then told me, 
he must have five dollars for his advise. 1 
refused to pay him, saying I supposed he had 
done no more than his duty as Judge of Pro- 
bate, and if I paid him, it might be from my 
own pocket, as the other members of the 
board of overseers might refuse to pay me. 
The account of Ware abovementioned lay 
on the table before him ; the judge said his 
fees on that account amounted to but forty 
cents, and he ought to be paid for his a<ilvice, 
and asked if I was willing that Ware should 
pay him and have it allowed in the account. 
I told him I considered it his duty as judge, 
and that I was not willing. He appeared (o 
be much dissatisfied, and said he should le- 
inember mo so as not to be taken in again. 
I went very soon from the hall, and the judge 
followed me down the siairs, leaving Ware 
behind, as I supposed. He again claimed 
the money, and after some little conversa- 
tion, I told him, to prevent difficulty, I would 
pay him three dollars; but he said ho should 
not take less than the sum he had claimed. 

Question by Alphtus Ware. Do you 
not remember that I had also a note 
signed by myself and payable to said Breck, 
which was in the same situation as the notes 
against the Bridges, and which were includ- 
ed in the subject on which we asked advice ? 

Answer. I recollect that you were indebt- 
ed to the estate of Breck, but do not recol- 
lect the particulars. 

NATHAN GROUT. 

Commonwealth of MasiacJiusetts. 
MIDDLESEX, ss. 

On the fourteenth day of April in the year of our 
Lord eighteen hundred and twenty one, the afore- 
said deponent was examined and cautioned, and 
«worn agreeable to law to the deposition aforesaid 
by him subscribed, taken at the request of James 
Prescott, Esq. Judge of Frobute for"lhe county of 
Middlesex, and to be used on his trial before the 
Senate o|'srnd Common wealthy which will be sit- 
ting as a Court of Impeacbment io the Sanate 
Chamber^ on the eighteenth day of April instant, 
on the articles of Impeachment presented against 
bim by the House of Representatives; and the 
Managers on the part of the House of Represen- 
tatives were not notified and did not attend. And 
the said deponent being so sick and infirm as to 
be unable to travel and attend at the trial, ia the 
cause of taking; this depo&i(ion. — And 1 further 
certify that said Alpbeu« Ware did attend and wns 
permitted to put any interrogatories he thought fit. 

CALVIN SANGER, 

Justice of the Peace, 

ROYAL M'INTOSH sworn. 

Mr. HOAR. Our object, may it please 
the Court, in bringing forw^ard this witness, 
is of an unpleasant character. We are ex- 
tremely sorry to be obliged to call m ques- 
tion the veracity of any witness who has ap^ 
pea red upon the stand. But in this instance 
we esteem it necessary, to do away sonxj of 
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the colouring, which has been given to this 
article by the testimony of Mr. Ware. We 
mean to show by this witness, that a person- 
al misunderstanding existed between the 
Respondent and Ware, attended with vio- 
lent animosity on the part of the latter. It 
will appear by the witness, that Ware had 
formerly employed the Respondent as oonn- 
sel, and that the Respondent had been oblig- 
ed to sue for his fees. He had taken out an 
execution against him. The witness after 
this met Ware in Boston, who employed 
him to carry a sum of money to the Respon- 
dent to stop the execution. A $Z$ bill 
which was thus carried turned out to be 
counterfeit, and was returned upon Ware's 
hands ; at which Ware was angry and a 
quarrel arose. 

Mr. DUTTON. If the witness is called 
to testify to a general misunderstanding, be 
it so ; that is proper evidence ; but I object to 
the introduction of all these particulars, as 
wholly irrelevant to the case. 

Q. by Mr. HOAR. Do you know of any 
animosity on the part of Ware to the Re- 
spondent ? 

A. I have heard Ware express a great 
deal of anger against him frequently. I do» 
not recollect in particular-the words that he 
used, except that I have heard him say he 
would try and get him indicted. 

Q. Did yon carry money to the Respon- 
dent at the request of Ware ? • • • 

Mr. SHAW. We object to that question. 

Mr. HOAR. May it please your Honors, 
our object is simply to show the occasion of 
the quarrel. We do not wtsh to prove that 
the bill was counterfeit ; we will admit, if 
the Hon. Managers please, that it was a per- 
fectly good bill, and that the Resporident was 
imder a mistake. But we wish the Court to 
be made acquainted^ with the violence of 
Ware's animosity, and the slightness of th» 
occasion: 

Mr. SHAW. We have no objection to 
any question as to Ware's general veracity, 
or to general evidence against his credibility 
in tliis particular^ case ; but we do object 
to the introduction of particular facts, 
which we have never heard of, and which 
we have no means lo meet. ' Such testi- 
mony would not be admissible, according to 
the general rules of evidence, in a court of 
law. 

PRESIDENT. The • question is—Did 
you carry money to the Respondent at the 
request of Ware ? Shall this question be put 
to the witness ? 

It was decided by yeas and nays as fol- 
lows : 

Yea — Mr. Bourne — 1. 

Nays — Mess/s. Thomas, Ruggles, Clark, 
kc.--'24. 

Q by Mr. SHAW. Did you ever hear 
Ware use threatening language against the 



68 



TRIAL OF JUDGE PRESCOTT. 



Rmpoodent ? If >ou did, state what it was. 
A. I heard bim say that he could prove 
that the Respondent bad that bill by him a- 
bove a year, and tried to pass it ; for which 
be calculated to get him indicted. 

Q. by Mr. HOAR. Did he mean the 
same bill which you carried to tbe Respon- 
dent from Ware ? 

A* I have no doubt it was. 

PEESIDENT. The opinion of the 
Court cannot be mistaken on this point, 
though the reasons of its decisions are not 
assigned. We have no objection to the ad- 
mission of evidence as to tbe general hostili- 
ty of Ware, but this particular transaction 
must not be inquired ii\io. 

Hr. HOAR. I believe the fact was drawn 
out by the gentleman on the other side. 

Mr. SH£W. The witness misunderstood 
our question then ; it was as to the general 
threats, and not as to any particular con- 
versation. 

Mr. HOAR. State any language which 
you have heard Ware . use at any time im- 
porting jdislike^ or anger, towards the Res- 
pondent. 

fFitnem. I heard him say he thought he 
should be able to get Prescott indicted. 

Q. Did he say this angrily ? 

A. Yes, be seemed to be angry. 

Q. Have you frequently heard him talk 
so? 

A. Ifo^ooly this time. 

Q. byMr. DUTTON. When was this 
time? 

A. I believe it was the 2d of this month. 

Mr. HOAR. If the Managers mean to 
ask when this animosity commenced, I would 
inquire of the witness, whether he has not at 
any former time heard him make use of angry 
expressions ? 

A. I have heard him use threatnings and 
hard words against the Respondent at other 
times. 

Q. by Mr. WEBSTER. What language 
did he use ? What did he say he would do 
with him ? 

A. I can'c recollect the exaiit words, but 
be seemed to be angry'about the judge's hav- 
ing sued him. 

Q. When did you first hear him hold 
this language ? 

A. It was about a year ago that the first 
of these conversations took place — and twice 
since thiit I have heard him talk about it ; 
once in July or August last and then again 
in this present month. 

Q. And what did you hear him say was 
the cause of this anger ? 

A. It came from his having been sued by 
the judge. 

Q. by Mr. HOAR. Was there any oth- [ 
•r cause ? 

Mr. DUTTON. We object to that ques- 
tion. You are not te go into the cause of 



the anger. We have nothing to do with 
that. 

PRESIDENT. Both parties seem to 
agree as to what the rules of law are, and 
both seem to be trying to get over them. If 
you both waive the law, it is vrry well. 

Mr. HOAR. May we not be permitted 
to show the cause of Ware's animosity a« 
gainst the Respondent ? 

PRESIDENT. The line is very clear. 
Any general hostility may be shown, but not 
the particular facts from which it was deriv- 
ed. 

Mr. HOAR. We shall take the direction 
of your honour, without putting the honour- 
able court to the trouble of a vote. 
Cross examined. 
Q. by Mr. LELAND. When was the 
first time you heard him talk about indicting 
the Respondent ? 
A. The second of this present month. 
Q. by Mr. DUTTON. How long have 
you known Ware ? 
A. Five or six years. 
Q.J Where do you liv^? 
A. I live in Sherburne. 
Q. Does Ware hold the office of Colonel 
in the militia of that place ? 

Mr. WEBSTER. That sHrely is not a 
pertinent question. 

Mr. DUTTON. What is his general re- 
putation for veracity ? 

Mr. WEBSTER. No sir, I must object 
to these questions. 

Mr- DUTTON. Then I must insist it is a 
question I have a right to ask. 

PRESIDENT. What was the question 
put? 

Mr. WEBSTER. The Hon. Manager 
asks, sir, if Ware was a Colonel in the mi- 
litia. 

Mr. DUTTON. I wished to inquire into 
Ware's general reputation ; but I withdraw 
the question. 
Mr. Fiake was called. 
q. by Mr. HOAR. Is this [showing 
a paper] the statement of the regular fees, 
according with the original papers in ,La- 
kin's case ? ' 

A. It is, as far as the papers appearing in 
the case instify. The whole amount is f24, 
67 ; whicn includes the following items — the 
petition for administration, decree, bond, let- 
ter of administration, order of notice, war- 
rant of appraisal, oath, triplicate notices ; 
for these the charge is ]f3,60 ; ;i[l,65 for the 
judge, and ]f 1,95 for the register. Then there 
is the affidavit of notice given, petition to 
sell personal estate, decree thereon, warrant 
to the administrator to sell personal estate, 
blank account for sales made, the inventory, 
say seven pages, the record and copy there^' 
of ; then there is the list of debts, allowance 
thereof, petition for leave to sell real estate, 
the judge's certificate thereon, bond to appro- 
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priate proceeds, oath, certificate of oa(^h, affi- 
davit of notice, account of sales of personal 
estate, decree thereon, administrator's ac- 
count, 'saj ten pages, certificate of balance, 
decree of distribution, copy and recording. 

PRESIDENT. Do you mention in your 
statement the fees provided for by law or by 
practice, or both ? 

Mr. HOAR.' Both, your honour. 
PRESIDENT. Please to state then how 
it is with each item. 

MR. HOAR. That is the difiiculty— to 
find out what is provided for. 

Mr. WEBSTER. We know not, may it 
please your honour, how that fact is to be 
proved by a witness. And thus we are con- 
stantly embarrassed. The hon. Managers do 
not choose to state what the law is ; and wit- 
nesses cannot prove the law. The Respon- 
dent knows not from the honourable Mana- 
gers of what he is accused ; nor from the 
Hon. Court by what law he is to be tried. 
The fees which are exhibited in this state- 
ment are made up in part from the statute 
and in part from the usage, which if not 
conformable, is at least not contradicto- 
ry to the statute. We have endeavoured to 
show such a usage in other counties than the 
county of Middlesex ; and we have not been 
permitted to do it. When this species of 
court was first established in this country, it 
was a prerogative court. The judge of pro- 
bate was a surrogate : — He derived his au- 
thoiity from the Ordinary. AH the functions 
of the court — all its habits and modes of 
procedure were drawn directly from the ec- 
clesiastical courts at home. Long before the 
existence of any fee-bill, fees were taken for 
duties in that court, precisely as they were 
in theEnglisb ecclesiastical courts from which 
it was derived. Such we supposed to have 
been the usage. Such had always been the 
usage. And that we supposed to have been 
continued down to the present time. This 
goes to make out the legal right of the Res- 
pondent to take fees for services not enume- 
rated in the fee-bill. We mean to show, 
therefore this ancient usage which has exist- 
ed from time immemorial, as bearing direct- 
ly on the charge of wilfulness and corruption 
against the Resp«ndent. We believed this 
to be a case depending wholly upon usage. 
On this very statute now in question— this 
very fee bill — the supreme judicial court in 
this very state have decided that evidence of 
usage is admissible. We are entirely at a 
losftto know what the honourable court con-' 
sider the question in this case, ^e wish to 
follow any indication of opinion that the 
court shall please to make. If the court will 
intimate an opinion that the taking of any 
money for any service not authorized by the 
statute was illegal, then we give tip (he cata. 
The Respondent stood convicted eight and 
forty hours ago. But if on the contrarv, the 
9 






court are of opinion, that he cannot be con- 
I victed but on a broken law, then we call up- 
on the honourable Managers to point out that 
law. If there has been a breach of the 
law, let it be shown. But if the usage of the 
Respondent, in common only with all the 
other judges of probate that ever existed, be 
allowable, if it be not forbidden by any law, 
then you cannot condemn him ; and we are 
at a loss to conjecture upon what possible 
ground the late silent decision ef this henr 
ourable conrt was founded. 

PRESIDENT. It wa!( the intention of 
the court to intimate to the Managers that 
they must at some time show us what is the 
law in regard to probate fees. 

Mr. WEBSTER. We feel somewhat* 
relieved, sir, by tbfit intimation of the court ; 
and we apprehend this will be a leading case 
on the subject. 

Mr. HOAR then read over the list of pa- 
pers in Lakin's case, with Mr. Fiske's state- 
ment of the usual fees ; and remarked that 
the amount of ^24,67 was exclusive of the 
fees paid to the court of common pleas for 
the license to sell the real estate, and exclu- 
sive of either of the guardianship cases. It 
will be found that the whole sum received 
by the Respondent, including the $fi,7b which 
he paid into the common pleas, was not 586, 
but |ld5,£4 ; when according to Mr. Fiske's 
oalculation, supposing lire has all the data, it 
should have been 539,42. 

In relation to the 14th article Mr. Hoar 
read a certificate from Abraham Bigelow, 
Clerk of the Court of Common Pleas in the 
county of Middlesex, that at Concord, on 
the £nd Tuesday of September, 1816, an 
action was entered by Samuel Hopkins vs. 
John Walker and others, and that James 
Prescott appeared as attorney for the defen- 
dants ; that the action was continued two 
terms, when the death of John Walker, one 
of the defendants, was suggested on the rec- 
ord, and the, action was continued again, 
and abated at the next term. This Mr. H. 
said was the case,respectine the entry of which 
the witness doubted. 

Mr. Fiske was called again. ^ 

Q. by Mr. FAY. I would ask what part 
of the charge in Lakin^s case goes to the 
judge, and what part to the register, in each 
item ? 

Witness. For the administration charge 
of 53,60, 1 have already stated that 51,65 
goes to the judge, and 51,95 to the register. 
This 53,60 is the whole charge for all the 
papers of administration ; but I cannot state 
the particular items of which it is composed. 
The most of the papers are not provided for 
in the fee-bil|. When I came into the office 
of register, | found such a charge usual, and 
I followed tjjne usage, but I never could as- 
certain wjijat part of the sum went to each 
item. 
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al fees, tn this ▼ie# it becomes necessary 
to inquire into the nature and constttutlen of 
probate courts. The Respondent professes 
profeund astonishment that the legality of 
the special courts holden by him has been 
questioned. It is my intention to go into the 
history of probate courts, in this Common- 
wealth, and I may as well cite authorities 
now, as at any other stage of the proceed- 
ings. We consider the office of the judge 
of probate as one of the highest dignity and 
Importance. It is an office of great respon- 
sibility. It requires a higher degree of purity 
and integrity than any other court. It is dif- 
ferent froiii courts of common taw. In those 
courts there are parties, attornies,^ jurors pre- 
sent, to watch the judge as well as each oth- 
er, and it is impossible for him to act impro- 
perly withour publicity. But the judge of 
probate exercises a paternal jurisdiction. He 
has the care of the important rights of wi- 
dows and orphans, and of those whom tbe 
loss of reason has rendered incapable of 
proteeting themselves. I do not agree to the 
distinction, as to the amicable and conten- 
tious jurisdiction of the judge of probate. 
There is no such distinction. All cases be- 
fore him affect difit^rent parties, but in aliuost 
every act done ex parte the judge alone re- 
presents the absent party. The distinction 
between the amicable and contentious juris- I 
diction was borrowed from the ecclesiastical ' 
courts of Great Britain, and is not applica- 
ble here. There the jurisdiction between 
party and party was usually delegated by the 
bishop to persons acquainted with the civil 
law. A different person attended to the am- 
icable jurisdiction, which embraced things 
only of voluntary or spiritual jurisdiction. 
[Mr. S. cites 4 Co, Inst. S37. respecting the 
court of Audience.] 

Mr^ W£BST£R. That is not a court for 
granting administration on estates. 

Mr. SHAW. That is true ; I cUed the 
passage to illustrate the distinction between 
amicable and contentious jurisdiction. In 
tJM laws of this Commonwealth, we find the 
attention of our ancestors was very early 
turned to the subject of probate courts. lu 
the year 1639 provision is made, ^ that there 
be records kept of all wills, administrations 
and inventories," ^nc. Charters, 43. By a 
law of 1649, the county courts are to exercise 
probate jurisdiction. This statute enacts pen- 
alties, if any executor nominated in any will, 
shall npt, at the next court of the county, 
which shall be above thirty days after the 
decease of the party, make probate. &lc. or 
shall not leave the same to be recorded by 
the recorder or clerk of that county court, 
&tc. ilnd, 204. We hold that the presence 
of a register, or recorder, or clerk, is neces- 
sary' to constitute a court. The very idea of 
•a court implies that a record should be kept. 

atn jiot going into the distinction of courts 



of record, and courts not of record, bat sever*' 
al statutes both in Engli^ and here, have 
provided that records be |ept in courts of pr<H 
bate, and pointed out the way ; a register, re- 
corder or clerk is essentia^; a probate court 
cannot exist without one. in 165S, it is pro- 
vided that it shall be lawful rbr any two mor 
gittratea, with tbe recorder, or cleir|t of the 
county court, meeting together, to allow of 
any will, &&c. grant administration, &tc. and 
the recorder er clerk shall inform the rest of 
the magistrates of the county, at the next 
county court, of such will proved, or admin- 
istration granted, and shall record the same. 
Ibid. 204. In May, 1685, an additional law 
provides, that the magistrates of eaeh county 
court shall have full power and authority ** as 
the ordinary in England," to summon execu- 
tors to account, kc. i6{<f 205. To show the 
nature of this jurisdiction, here is a direct re- 
ference to the ordinary in England. In Oc- 
tober of the same year, another law was 
passed, with more ample and specific provi- 
sions, containing the same clause, ** as the or- 
dinary in. England." ibid. 206. Both the 
last laws allow an appeal to the con it of as- 
sistants, and a trial by jury in matters of fact. 
Such was the state of this court under the 
Colony laws, until the charter of William 
and Mary. By the charter itself the gover- 
nor and council are to exercise probate ju- 
risdiction. There are several acts passed soon 
after the charter, which recognize the exis- 
tence of courts of probate. Probably the 
business was done by a sort of surrogate, but 
no doubt Ike courts were organized some-, 
thing as they are now, exoept that an appeal 
was so be made to the governor and council. 
Under our present constitution likewise, an 
appeal lay to the governor and council, until 
the legislature transferi^d the appellate ju- 
risdiction to the supreme coart. 

With regard to holding probate courts at 
fixed times, numerous laws have been passed 
on the subject, from 1639 to the present day. 
^he province law of 1719, says that the 
judges of probate ** shall have and hold cer- 
tain fixed days for the making and publish- 
ing their orders and decrees," &cc. ibid. 427. 
This provision was considered to be of so 
much importance, that a similar one was in- 
serted in the constitution ; C%. 3. ^rt. 4. — 
which is soon after repeated in the statute of 
of March 10,- 1784. 1 Masi. Latps, 137. 

With respect to tbe oecessity of the regis- 
ter's being present at probate courts, I would 
refer to the act for establishing probate courts, 
passed March 12, 1784. 1 mass. Laws, 155. 
The second section provides that there shall 
be a suitable person appointed register, Who 
shall be sworn, Slc. "and in case of the death, 
sickness, or necessary absence of the re- 
gister, it shall and may be lawful for the 
judge of probate to nominate and ap- 
point some meet person lo officiate as a reg- 
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ister, to be sworn as aforesaid, until the 
standing register sliall be able to attend his 
duty or tiil a new one shall be appointed,*' 
&C. By a subsequent statute, registers of 
probate are required to give bonds ''for 
keeping up seasonably and in good order 
the records of the same court." Stat. Feb. 16, 
1787. Sec. £. ibid. 860. 

Various statutes have been passed for fix- 
ing the times and places for holdhig probate 
courts in the different counties in the Com- 
monwealth. The law of Mar. 7, 1806, for 
fixing the times for the county of Middlesex, 
is referred to by the Respondent in his an- 
swer, and he relies for his defence on the 
construction, which is to be given to that 
part of it, which provides, that when it shall 
appear for the general benefit of individuals, 
the judge may appoint other times and pla- 
ces, kc. by giving public notice thereof or 
notifying ail concerned. By the statute of 
Feb. 24, 1818, the list general act on the 
subject of probate courts, the provision of the 
constitution i3 re-enacted, that the judges of 
probate shall have cerjlain '' fixed day ." Uc. 
This act went into operation from ail after 
the 1st July, 1818. , It is alleged somewhere 
in the Respondent's answer, that the court 
of probate b a court always open. B the 
constitution and the laws say, that ihese 
courts shall be holden at fixed times and 
places, or at limes fixed by the judge and 
made public through the county. It is no 
matter whether they are called terms, or not; 
but ^hey must be fixed times. This lasi 
statute enacts also that '^ all orders and de- 
crees of judges of probate, shall be made in 
writing and duly record<ed." We consider 
the presence of the register or recording of- 
ficer essential to constitute the court. The 
law considers it so essential, as to provide 
that if he is accidentally absent, the judge 
may appoint a temporary register. The ne- 
cessity of a register is here implied in the 
strongest manner. It is of the utmost im- 
portance to have true and correct records in 
the probate office. The whole property of 
the community, both real and personal, pass- 
es tlirough that office. The register is to 
make the record, and it is his duty to know 
and see how the business is done. The Re- 
spondent says simply that the special courts 
were holden for the convenience of the par- 
ties. Is this sufficient to bring the case with- 
in the statqte, if no register was' present ? 
We say that in the case of Tarbell, for in- 
stance, there win no court, and if the titlcyto 
the real estate sold under the license obtain- 
ed by Itim were to come in question in a 
suit at law, we should contend that there 
was no court and that the sale was void. 
On this subject, I will read a passage in 
bishop Gibson's Code of Ecclesiastical Law. 
One of the canons of 1603 declares ; — 
'^ No Chancellor, &r. or any other person usinsr 
ecclesiastical jurisdiction whoever, shall speed 



'way judicial act either of toatentious or voluntary 
jurisdiction, except he have the ordinary register 
of thf$ court, or his lawful deputy > or if he or they 
will not or cannot be present, then such persons as 
by kw are allowed in that behalf, to write or speed 
tne same, under pain of sospension." Cod. Jur. 
Eccles. 996.* 

It is not my intention, at present, to com- 
ment at large on the danger from the irreg* 
ularities of such a practice. It is sufficient 
now for us to say, that the proceedings at 
the Respondent's office in Groton were not 
had at a probate court, that he had no right 
to take any fees there as judge, and that in 
so doing he is guilty of maladministration in 
office. ^ 

Mr. WEBSTER: If there was no court, 
then there were no fees taken by the Re- 
spondent as judge. 

Mr. SHAW. He took them as fees of 
office. 

Mr. WEBSTER. How could he take 
office fees if not acting in an official charac% 
ter? 

• Mr. SHAW. Tlie fees were unlawfully 
taken and Under color of office. The Re- 
spondent professed to act as judge of pro- 
bate. He certifies as such. To legalize 
the court, it is necessary to <how, either pub- 
lic notice, or notice to all concerned. The 
statute, after mentioning particular occa- 
sions for holding special courts, goes on in 
more general terms. We understand that ^ 
the statute provides for cases of necessity, 
and that the more general words mean some 
important emergency ; and we should sup- 
pose that no court would be holden under 
the statute without notice to the register, and 
all parties interested ; nay, public notice ; be- 
cause there may be parties not known. — 
Suppose while a court is holding in private 
at Groton, and a letter of administration is 
granted, a will is filed in the register's office 
transferring the property— how is it to be' 
known who is interested ? The constitution 
and the whole course of the statutes show 
that fixed times and places are required to 
guard against irregularities of this kind. 
Now shall proof of usage bo gone into, to 
show that the fees taken at these irregnfar 
courts were legal ? T|iere is no case of ex- 
tortion charged, in which it is not proved 
that ther Respondent has taken a larger sum, 
than he himself has usually taken at the reg- 
ular probate courts in his own county. In 
the Respondent's answer to the first article, 
he states that the ^5,58 is two dollars more 
than the regular fees of the regular probate 

* ** This," the bishop obserree in a note, " i« ac- 
cor n^ to the rule of the ancirni Canon Law; Qmc- 
niam conirafatsam atseriionem hnqmjudicis^ innoeens 
litigator qiumdequt nm potest veram negalionem pro- 
bar •,^. statuimus ut lam in Ordvuxrin Judicio quam 
in Extraordinario, Judex semper adkibeal out publi- 
canif fye. personam^ fyc. auif fyc, quifidelHer um'versa 
Judicii acta conscribant, J^. ut n supttr proceesu J^- 
dicis ftterit ntboria cmt'erUiay per hoc possit verOas 
decl-rarif'fyc. * 
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court ; and however small the excess may 
be, it is evidence of corruption. If there is 
any charge for taking the usual fee of the 
county, I am not aware of it, and no usaee 
of other counties can have a direct or indi- 
rect tendency to prove the innocence of this 
parry. The evidence now proposed to be 
offered is therefore iriadinissible. 

Mr. Webster rose to reply, but the court, 
on motion of Mr. Varnum, adjourned at SO 
minutes past 1, to half past 3 in the after- 
noon. 

AFTEJIN'OOX. 

The usual messages between the two 
Houses were communicated by Mr. Brooks 
on the part of the Senate, and Mr. Wade 
on the part of the House of Representatives. 

The Court was opened at £5 minutes be- 
fore 4 oVlock. 

Mr. BUTTON. I wisli to make a few 
remarks, Mr. President, in relation to the 
admission of this evidence, before the learn- 
ed counsel for the Respondent makes his re- 
ply to the objeot ions which have been already 
urged. The Managers yesterday objeated 
to the; introdi^ction of this testimony, that it 
was not pcrtinent-^lhat it was not relevant. 
It has been intimated that we have changed 
the ground of yesterday. The learned gen- 
tlemen have misapprehended us. We have 
neither changed, nor surrendered, any part 
of the ground we then assumed. We still 
maintain all the objections we then urged ; 
and we think the preseut motion i.s linble to 
the same objections as the one oflfered yes- 
terday, and that it should meet with the same 
result. It was contended yesterday, t)y 
the counsel for the Respondent, that the 
point in this case had been decided by the 
Supreme Judicial Court, in the case of the 
Commonwealth vs. Shed, 1. Mass, J'erm 
Rep. 229. It is there said, " It being agreed 
by the counsel on both sides, that the usage 
in this county (Middlesex) had been uniform 
in taxing that sum in the fees of officers who 
collected executions," the court said,**tliatas 
it respected that part of the sum received by 
the defendant, the fact would not evince 
a corrupt intention, and therefore would 
not bring his ease within the statute," 
X ' &tc. The point was not whether they should 
introduce evidence to show the usage ; both 
parties agreed that the " thirty cents" had 
been uniformly taken. The court did not 
decide that evidence of the usage should 
have been admitted, if the parties ha d not 
agreed that there was such a usage ; but the 
judge charged the jury, that this being ad- 
mitted, they might consider it as goin/a: to 
rebut the presumption of corruption. The 
present is a different case. Here there is no 
agreement. Were this an indictment for 
taking the 53»60 for granting administration, 
- the question might arise, whether testimony 
of the usage, of his own county, should be 
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admitted, to rebut the presumption of a cot* 
rupt intention. We only said, in the morn- 
ing, that the usage of his own county might 
be shown. It was never intimated that evi- 
dence of the practice of other counties could 
be adinitted. No such (hing. We have not 
charged the Respondent, in any case with 
taking merely the $3,60 according to hit 
own usage — we have char|;ed that he tdok 
more in every case, than the usage of bis 
county would justify. Suppose the practice 
in Middlesex had been uniform, and the Re- 
spondent had fallen into the custom which 
he found prevalent ; in that case it would 
have beeii proper to inquire if the presump- 
tion of corruption might not b^ rebutted by 
showing this custom. In the ca^e eited, the 
agreement was, that the usage was uniform 
in the county where it occurred ; but, in the 
present, the Respondent himself maintains 
that there'is no usage, no uniformity. What 
use is there then in attempting to prove a 
usage ? We have heard of the misconstruc- 
tion of statutes ; the ground assumed is, that 
there is no law — that every judge must make 
a law — that every one must make a com- 
pensation for himself-— that there is no stat- 
ute in the caseu Tlie question is, whether 
this evidence is pertinent to the case before 
the court. We contend that it is not — that 
it does not make out their case. The Res- 
pondent cannot justify his illegal practices 
by the usage of another court. 

Mr*:WEBSTER. Happily the motion 
before the Hon. Court is in writing. JVoth- 
ing is eas'.er than to understand it ; it needs 
but to be read. I dj not intend to make 
any answer to the several incidental topics 
introduced this morning by the Hon. Mana- 
gers. I shall forbear at present to say a 
word on the general question of the legality 
of these special courts. I shall come direct- 
ly to the point. As the articles charge the 
Respondent with taking corruptly too great 
fees, and, as the learned gentlemen have 
shown that certain services, not mentioned 
in the t]ee-biM, have always bedn performed 
nt the probate court in Middlesex, and fees 
taken for the san^e, ihey fiave themseives 
placed the case upon the ground of usage. 
Thi« is a part of the case proved by them. 
They maintain their chaiges on showing 
the Middlesex usage. fVe have proved no 
custom of Middlesex. How does it appear 
that the sums taken for granting letters of 
administration were too niuch, but' by com- 
paring them with the |i3,60 ? They set up 
a usage to convict the Respondent. They 
say you have taken more than the usage of 
the county nJlows. Now if they can prove 
a usage to ccmvict hfm, the question is, 
whether we may not show a usage on the 
other side to acquit him. 1 cannot see why, 
if ihp usage of Middlesex is set up, that of" 
other counties may not be ; if the patticulai 
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usage of his county, a fortiori the general 
usage of the whole Commonwealth. We do 
not choose to stand upon the -usage of the 
county of Middlesex, iuid allow the Hon. 
Managers to say to the Kespondtnt, you are 
proving your own law — it grew up under you. 
The question is this, is it competent for the 
Respondent, in ordei* to rebuc the presumption 
of acting corruptly, to show that other judges 
of probate have done the same thing — to show 
that when he came into office,there was asim- 
ilar'u&age established, not as to the amount, but 
in principle, in other counties. I say we may 
prove the usage of other counties. This is 
strictly legal. I contend that the authority 
cited is in point. There are other authori< 
ties. The whole analogy of the law is iu 
favor of this position. In criminal actions, 
there are many cases where the crime i» Ini- 
plied by law in the act itself, such as mur- 
der and arson. There is another class o( 
cases in which tl)e whole foundation of of- 
fence is in the intent — which is to be proved 
— as perjury, bribery and extortion. Take 
the case of perjury for instance ; — no one 
commits it who does not swear falsely and 
wilfully to a material fact. The charge 
therefore must state that he swore falsely — 
in a court holden according to law — that is« 
sue was joined — that the fact was material — 
and thai he knew he was swearing falsely. 
Either of these averments the party may re^ 
but, and without proof of all of them he is 
acquitted. In all cases there must be an a- 
vermeni nf the facts that constitute ihe 
crime ; and if the crime consists in the intent, 
that must be shown to be corrupt by the facts 
and circumstances attohding the transaction. 
It is not enough to aver that an act was done 
wilfully and corruptly, but the fac^s must be 
stated, whh an averment of the porrupt in- 
tent. But if the facts stated are on the face 
of them indiiferent, putting in the words cor- 
ruptly and wilfully merely does not make 
the charge substantial. No case ever exist- 
ed, in which the admission of t])e facts ad^ 
mitted the " wilfully and corruptly," as slated 
in the forms, oi: in which any thing could be 
proved that was not stated. The books of 
common law do not instruct us as to any 
Kuch case. If it were so, there «vould be an 
<ind of ail motions in arrest of judgment, an 
end of all cases of demurrer. It happens 
however that in the case of impeachment, 
there has been 8^ decision in the highest 
court of impeachment in the gountry from 
which we have derived this mode of irial^ in 
wiiich this very point was determined. I 
refe/ to the trial of Warren Hastings. It 
was said by the Mai>agers4n that case, that 
the word ** corruptly" would, pevmit tlieni to 
*liow facts not char«red ; but tlie doctrine did 
"01 pass current. With your Honors' leave, 
I will read a passage from the veport of the 
trial. 



PRESIDENT. Do you read it as an 
authority, or by way of argument? If you 
offer it as authority, I must take the sense of 
the Court upon its admission. 

Mr. WEBSTER. I read it as I lead de- 
cisions of the English courts ofct>mraon law 
before our common law tribunals. 

FRESIDENT. The English decisions 
made since the revolution are not binding 
here as authoritips. 

Mr. WEBSTER. I do not read them 
as such. I read them as I should in ordina- 
ry couhs of justice, as proof of what other 
learned men have thought on similar occa- 
sions. 

M r. W. reads — 

** Mr. La'v objected to the production of any 
evidence of cruelties which were not in charge,^* 
&c. 

** Mr. Burke contended tliat for all the ends for 
which the Managers wanted to prove actiPof cru- 
elty, the Commons bad sufficiently charged theni. 
The eharge stated that cruelty was a necessary 
consequence of the new system introduced by Mr. 
Hastings" ; &c. <* The charge further stated tJiat 
Mr. Hastings himsvlf was aware that oppression 
must necessarily arise from a sj'stem tliat should 
adopt (he lettinK of lands for one year; and that 
notwithstanding this his own opinion he had estab- 
lished the very system of which he knew opprtS' 
sum roust be a necessary consrquence." 

'' After sdme further argument on this subject, 
the counsel persisting in their ubjecliou to the ev- 
idence re(|ptre(1, and the Managers persisting in 
their requisition for the production of it, the Lords 
withdrew to the chamber of parliament Co take in- 
to consideration the argument on both Sides." 

** In less than half an hour their Lordships re^ 
turned to Westminster-hall, and then the Lord 
Chancellor informed the parties concerned, that 
the House hnd resolved — That it was not compe- 
tent to give evidence of the cruelties of Deby Sing, 
the same not being charged in the aiticle then uu. 
der coiisideralion." Trial of HastittgSf Part 3, 
y. 64. ^ 

Again *< Mr. Anstruther maintained that as the 
charge stated that Mr. Hastings had acted e»ryM/y 
in abolishing the provincial boards, and substiioting 
in tbeir stead a general committee of revenue, the 
Managers were at liberty to give in evidence every 
circumstance which eould jlrove comvpt motives 
for the ineasnre." 

''The Lord Chancellor observed that if an act, 
in its nature mdiJferentiQr hcanUesSy was stated as 
the ground of a criminal charge, the tacking of the 
woid corrupt to it, CQuld not open a door for the 
admission of evidence of facts not stated in the 
charg^f." Ibid. p. 57. 

The Managers in the case cited were not 
satisfied with the observation of the Lord 
Chancellor — an argument was had — the 
Lords withdrew — they put the question of 
the admissibility of the evidence to the judg- 
es — and the next day decided against the 
Managers. Now, sir, the Managers in this 
case have proved, not the substantive charge, 
for we admit that, but is addition they claim 
the right to go into incidental circumstances. 
We say to them, if you will not adhere to 
what is within your paper, go to all that is 
without your paper, to prove the Respondent 
j corrupt ; and they say in return, that the Re^ 
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spondent shall go to nothin| to rebut the 
presuinpiion of corruption. It they may go 
to facts extraneous to the charge, to convict, 
why not we to acquit ? In every case of 
bribery, extortion, perjury — every case where 
the intentioh constitutes the crime, every 
circumstance may be admitted that goes to 
rebut the presumption of corruption. The 
case cited from our own Reports is directly 
and positively an auihority on the same 
statute which the Respondent is charged 
with having violated, that the usage may be 
proved. 

Mr. BUTTON. Tl^e questiofn never a- 
rose before the Court, whether the usage 
might be proved ; but being in the case by 
the admission of the parties, the Court then 
gave effect to it of course, as they would to 
other facts, proved in evidence, though they 
might got have admitted it to be proved, if 
any objection had been made^ 

Mr. WEBSTER. The gentleman says 
that the evidence of the usage was in the 
case by agreement of parties, and because ef 
this agreement the judge instructs the jury 
that the evidence of the usage was decisive, 
but that the Court would^not or might hot 
have admitted the usage to be proved, if it 
had not been in the case by agreement. I 
would ask, was it ever heard that evidence 
of facts, which were improper to be in the 
case, was admitted, because the parties a- 
greed to admit it ? that the judges of the 
Supreme Court could give weiglit to what 
was not a tnaterial fact in the case ? The 
parties agree only as to the form of getting 
in the evidence. If it had no bearing on the 
case, they have no riglit to agree to its ad- 
mission, and the court does not regard their 
agreement; or if the evidence gets m, it has 
no effect on the case. The court would 
never make ic the basM of iheir judgment. 
I say, here is a solemn decision of the Su- 
preme Court, that an existing usage is a ma- 
terial fact to go to the jury, to show the ab- 
sence of a criminal intention in taking ille- 
gal fees. The fact was agreed, because it 
was clear and undoubted. Does a fact have 
more weight because it is admitted, than if 
it is proved ? [Mr. W. reads from the case.] 
" The fact would not evince a corrupt inten- 
tion." What fact ? that of taking the thirty 
cents. Judge Sewall told the jury, that if 
they believed the ,d<efendant thought he had 
a right to take the excess charged, although 
he had not a strict legal right, they mu&t ac- 
quit — that unless it were toUfuUy and cor- 
ruptly demanded and received, it was not 
within the statute. If a man may not show 
an honcbt mistake in judgment, unfortunate 
must be the condition of judges disagreeing. 
The question is the same, of taking illegal 
fees, and of giving a wrong judgment. If a 
judge is impeached, as well he may be, for 
a wilful raisconstruciion of a statute, is he 



not to be admitted to give in evidence what- 
ever shows that he believed his construction 
to be right ? If a wrong judgment is to con- 
vict a judge, then every judgment reversed 
must expose one or tlie other of the judges 
to a prosecution. If we must look to the 
correctness of the legal opinion, then when- 
ever the judges of the Supreme Court divide, 
one ormoreof them must be impeached. May 
there not be such a case as an honest error? 
And what can be better proof of honest er- 
ror, than that other men have committed the 
tame act? In the trial of Judge Chase, the 
question of conformity to a usage frequent- 
ly came up ; it was asserted on the one side 
and denied on the other. One of the arti- 
cles related to the adjourning of the court. 
There was no statute authorising it, and ihe 
lawyers were inquired of as to the usage, not 
in one county, but of such courts generally. 
A part of the examination of Chief Justice 
Marshall was in relation to this usage. The 
whole of the fifth article in Judge Chase's 
impeachment charges the issuing a capias 
where a summons should have gone out. 
Evidence to prove usage was introduced, and 
on the question of usage alone was this arti- 
cle argued and determined. A friend has 
furnished me with the case of Lord Chan- 
cellor Macclesfield. He was impeached for 
extortion in selling the office of the six clerks 
in chancery. He ^ endeavoured to defend 
himself by showing that other chancellors 
had done the same. Usage was relied up- 
on, and he was permitted to go into evidence 
to prove it ; but he failed to make out the 
usage, and was convicted. (MacdtsfMs 
Trials p. 170.) In the trial of Lord Mel- 
ville also, who was impeached for making 
private use of certain moneys placed under 
his control as treasurer of the navy, the u- 
sages of the office were shown; though jt ap- 
peared in the trial that the money had been 
used not by himself, but by his clerk without 
his knowledge. (Annual Reg, 1806.^ 

I have said that there may be mistake, and 
yet no corruption. The very forms of pro- 
ceedings in our courts of law show that the 
act complained of must be done wilfully. 
Indictments are bad on general demurrer, 
unless the act is so stated. In all charges 
for extortion, the offence must be laid to be 
done wilfully. If it is not laid to be done 
tttorsivdy^ which implies wilfulness, the in- 
dictment is bad ; and the act must be proved 
to be so done, because the crime is in the 
malicious intent. Instead therefore of its 
being true, that the Hon. Manager* need only 
state bare facts, and then prove others which 
are not charged, they most set forth facts, 
which are criminal in themselves, and then 
allege that they were done by the Respon- 
dent with a corrupt intent. If the Respon- 
Alent can show that they were not wilful^ he 
I is then acquitted* 
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For thes8 jreasons we have felt it our duty 
tQ ask the judgment of this Hon. Court on 
the two propositions which we have eiTered 
for their consideration. They are not pre- 
cisely the same, although if the first motioii 
shall be allowed, there/ will beiio occasion 
for a decision on the second. 

Mr. BUTTON. I agree with^ the learned 
gentleman, that when the fact is in the ease, 
it makes no difference as to its effect, wheth- 
er it comes in by agreement or by being 
proved ; but it is a very different question, 
whether it should be admitted at all, rf it is 
objected to. 

Mr. WEBSTER. Our motion is not to 
the form, but the substance of the evidence 

Mr. DUTTON. In the case in our own 
Reports, the court did not inquire how the 
fact came into the case, but when it was in 
they allowed it to have its effect. The au- 
thorities cited by the gentleman respecting 
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usage, do not support him in his posiHon. 
In Judge Chase's trial the only question was, 
what was the usage, not what was the law, 
as it is in the present case. The question 
depended entirely on the usage. In lord 
Macclesfield's case the charge was, tbat he 
^ent beyond the usage; that he took two 
thousand pounds, where his predecessors had 
becH accustomed to take only one. 

Mr. WEBSTER. The fifth article in 
Judge Chase's trial charges him with aviola- 
Upp of a statute of the United States, in is- 
suing a capias where he should have issued a 
summons. There was nothing said in the 
article of any usage. The word usaj'e was 
not in it. 

Mr. DUTTON. I deny that there was 
any such statute of theUnited States. 

Mr. HOAR. I am desirous, Air. Presi- 
dent, of some further explanation on this 
subject, as I apprehend that there is a mis- 
take between the counsel. I wish the Earn- 
ed Manaeer to state, whether he considers 
it a principle of law ih any court, that any 
fact is to have any weight, being in the case, 
the admission of which if not in would be 
refused. I wish them to say whether thei cjs 
any case, where evidence which will have 
any weight if admitted into the case, can be 
rejected if offered in proper form. There it 
no question here, your Honors will observe, 
as to form, for we shall introduce the evi- 
denciB in such form as your Honors shall di- 
rect. 

Mr. SHAW. I would make a single re- 
mark, Mr. President, not for the purpose of 
having the last word, but to bring back the 
case to the point where it was when the 
question was started. We said we put the 
case oft the excess taken above the usage 
set up. It it true we asked the register what 
was the common charge for admmistration 
papers in Middle5ex,and he said it was jjl3,60. 
We did not prove it as usage. The Res- 
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pondent in his answer stated this sum to be 
Iheeommon charge. Adfliitting then, ac- 
cording to his coBstruttion, t^at he had « 
right to demand this amount, all the evi- 
dence went to show that he had violated the 
law which he had prescribed to himself. 

The <|ueBtion was taken whether the Res- 
pondent's counsel should be permitted to go 
into the inquiry proposed in the first of the 
motions submitted in writing, in the forer 
noon, and determined in the negative. 

Teas — Messrs. Thomas, Clank, Doolittle, 
Rantoul, Sullivan, Bigelow, Lymaiv, Hunne- 
well, Welles and Brooks— 10. 

Nays — Messrs. Bourne, Ruggles, Moeeley, 
Wbittemore, Eastman, Allen, Reynolds, 
Tufts, Dwight, Parker, Gardner, Hyde, 
Pickman, Bartlett and Varnum — 15. 

The question was then taken upon the sec- 
ond motion and decided in the negative-— 
yeas 10 — nays 15. The yeas and nays were 
the same as upon the fir^it motion. After a 
pause of a quarter of an hour, the President 
asked the Respondent's counsel if they were 
ready to proceed. 

Mr. HOAR. In order to rebut the pre- 
sumption of corruption, we propose to call a 
witness to prove that the predecessor of the 
Respondent was in t^e practice of holding 
^uch special courts as have been hulden by 
the Respondent. 

Mr. SHAW. We recollect the astonish- 
ment expressed by the Respondent in his an- 
swer ut the construction we put upon the 
statute of 1806. That statute was made 
sinee the Respondent came into office. He 
justifies his conduct by the plain, unambigu- 
ous text of the written law. IVow his coun- 
sel wish to prove a usage to contradict thi« 
.statute. We object to the testimony. 

Mr. WEBSTER. We pray the judg- 
ment of the court. As to the illegal cmirts, we 
had supposed that the Hon. Managers 
brought f<)rward the charge from having 
overlooked the statute of 1806. Something 
was said ef the unambiguous text of the 
written law. The learned gentleman will 
find in our answer an opinion intimated, 
which as lawyers we are rf ady to defend, 
that the Probate Court in Middlesex is u 
court always open. That independent of 
any statute, the Judges of Probate may faokl 
a court when and where they please, giving 
notice to the parties concerned. The stat- 
ute only requires that tbere should be some 
fixed courts ; but it does not prohibit hold- 
ing Qthers. We repeat, the Probate court is 
always open. This argument we shall go 
into by and by. We waut, at present, to 
show that the practice of holding special 
courts prevailed even before the statute, for 
the purpose of rebutting the presumption of 
a corrupt intention. 

Mr. HOAR. We hope to be permitted 
also to prove something more than it con- 
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'tained in the present motion. We hope to 
prove that such courts were bolden — that no 
register was present — that acts were done 
not mentioQed in t}ie fee-bill — and that 
something more than tlie usual fees ^was 
charged. I mention the whole evidence 
•proposing one thing at a time for the decis- 
ion of this Honorable Court. I take this 
course, not desiring to give trouble to the 
Court by causing them to make numerous 
decisions, but fearing lest some one part of 
the evidence proposed might be objectiona- 
bte in the mind of some member of the^ 
court. 

The motion having been reduced to writ- 
ing as follows : — ^^ The counsel for the Re- 
spondent now move, that in order to rebut 
the charge of wilful and corrupt maladmin- 
istration, they may be permitted to prove 
that the immediate predecessor of this Re- 
spondent was in the habit of holding Probate 
courts, on special tccasiotis, giving notic^ to 
the parties concerned, and in the manner in 
which such courts have been holden by the 
Respondent" — the Question of granting it 
was taken and deciaed in the affirmative. 

Veas— -MessrS' Thomas, Clark, Moseley, 
Doolittie, Sullivan, Eastman, Bigelow, Al- 
len, Tufts, Dwight, Parker, Lyman, Gard- 
■er, Hunnewell, Pickman, Bartlett, Welles 
and Breolis — 18. 

Nays — Messrs. Bourtie, Ruggles, Rantoul, 
Whittemore, Reyqolds, Hyde and Var- 
nura — 7. 

OLIVER PRESCOTT sworn. 

fFUness, The late Judge Prescott was 
my father. He was judge of ))robate very 
many years, until his death. It was his 
custom, when it was represented to him that 
an estate was likble to suffer injury or waste 
by delaying till a regular probate court, and 
sometimes when it would put the heirs to 
great inconvenience to go to a distant part of 
the county to attend a regular court, toissue 
a citation to the parties to appear at a spec- 
ial probate court. He would grant letters of 
administration and guardianship, warrants 
of appraisal, aitd do other necessary business 
at these courts. Where he was knowing 
that all the parties interested were present, 
be would not issue a formal citation. He 
was well acquainted with the county. It 
was customary with him, when the register 
was not present, to take a duplicate of papers 
to be recorded. I have beard him say to 
suitors, that he charged more than at the 
regular Probate Courts, on account of the 
extra trouble. Whether it was always so I 
cannot say ; but I know it was common. I 
have often, a great many times, assisted in 
making out accounts, and in doing other 
business, and received compensation for it. 
I never heard any complaint of tliis prac* 
tice of holding special courts ; it was con- 
sidered as a very great favor. He would 



only hold them when injury would arise 
from delay, or wheire there would be a sav- 
ing of travel. 

Mr.«HOARshowsthe witness the report 
of the appraisers of the Trowbridge estate, 
and asks him to state the facts relating to it. 

Wiinesa. The paper is in my handwrit- 
ing. I was one of the appraisers. I do 
not recollect all the circumstances. It 
strikes me there was an understanding that 
our appraisement was to be final ; that the 
parties were to abide by it. Whether we 
acted by the agreement of parties, or wheth- 
er a warrant issued from the judge I do not 
recollect. 

Q. Was there not an agreement of the 
parties, and was not this the reason of the 
report'^ being directed to the party P 

A. I think it probable that was the rea« 
son. 

Q. Did you live at Oroton at the time, 
and was there much conversation between 
the sisters about dividing the estate ? 

A. I lived at Groton. I recollect there 
was a good deal of talk between the sister^. 
James Prescott was attorney to one, I think 
to Mary. There was a talk a year or two 
beforehand of petitioning my father in his 
life time to divide the estate. 

Cross examined. 

Q. by Mr. Gray. Did you say that a ci- 
tation issued appointing the time for a pri- 
vate court ? 

A. When a time was appointed, citations 
were usually issued, but where the parties 
were neighbours, and the judge knew that 
all concerned were present, no citation issu- 
ed, and of course no day was appointed. 

Q. Was the Register present at the pri- 
vate courts ? 

A. No. 

Q. Was he notified ? 

A. No. 

Q. by a Manager. Were you appointed 
Register pro tempore ? 

A. I never acted as Register, but I some- 
times assisted parties about their papers. 

Q. How long did this practice of hold- 
ing special courts continue ? When did 
your father die ? 

A. Jt continued up to the fall of 1804, 
the time of my father's death. 

Q. You say you have an impression that 
your report was to be final — have you any 
paper or document that shpws this ? 

A. No. It is only five minutes since it was 
first mentioned to me that my testimony was 
wanted about this transaction. I did not 
know why I was suuimoned till five minutes 
ago. 

Q, Did you recollect any thing about 
the transaction, before you saw the paper 
which was just shown you ? 

A. I recollected before, that I was one 
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of the appraisers, but I recollect hw of the 
eircumstances of the transaction. 

Q. Do you recollect being substituted 
for an appraiser who declined serving ? 
A. I do not. 

Q. Do you recollect whether you were 
appointed by the Judge of Probate, or by 
agreement of the parries ? 

A. I think it was by agreement of the 
parties. They assented however ; whether 
they agreed originally or not I cannot say.' 

Q. Did you receive any fees for writing ? 

A. When there was nothing bul the for- 
mal business, the judge generally did his 
own writing. When I assisted in drawing 
accounts I never charged or took any thing 
fVom the suitors, but the Register generally 
received for my services what he thought 
proper, and paid it over to me, saying there 
is your fee for what you have done. I am 
speaking of the regular courts. I do not 
cecoUect that at private courts I ever receiv- 
ed accent. 

Q. by Mr. H0A11> Has any body ask- 
ed you about this case before to day ? 

A. I have heard nothing of these ques- 
tions /ill I came here. 

Q. by the Court. Did Judge Oliver Pres- 
cott take more or greater fees at tho&e spe- 1 
eial courts than at the regular coucts ? 

A. I have heard my father sometimes 
say he took something additional for making 
a duplicate copy, and that he paid the regis- 
ter the same as if he was present. I do not 
know that he to6k any thing for other addi- 
tional trouble. I took this to be his invaria** 
ble custom; but whether it was done nl- 
wiys I do not know. 

Q. by the Court. Did he permit invento- 
ries to be returned, and accounts to be set*? 
tied at these private courts? 

A. No. He only granted letters of ad- 
niinistration«and of guardianship, and war- 
rants of appraisement. 

Q. by Mr. NEWCOMB. Were wills 
ever proved at them ? 

A. No, I believe not. No business of that 
importance. He never beldf special courts, 
unless required by the situation of the estate,- 
or unless it was very inconvenient to the 
parties to go to a regular court. He held 
them for granting letters of administration 
or guardianship aiul warrants of appraisal ; 
t do not recollect any thing else. 

Q. by the Court. Do you recollect the 
amount of fees charged by your father for 
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i do not recollect, I had nothing to 
do with the fees. 

Q. Do you recollect the amount of fees 
for the duplicates ? 

A. No. 

Mr. WEBSTER. We have now laid 
before this Hon. Court, all the evidenae on 
Che part of the Respondent. We suppose 
;ill the evidence is in likewise en the p^rt ^f ' 



government. The oounsel for the Respon- 
dent have no particular course which they 
wish to pursue. We know not what is the 
course expected to be taken by the Hon. 
Managers, but we suppose they will proceed 
to comment on the evidence. It is proba- 
ble that in the further progress of the cause, 
it may be necessarv for us to submit certain 
specific motions. This will however depend 
on the course taken by the Hon. Managers. 
Mr. DUTTON. I will now offer a few 
reinarks, Mr. President, on some of the 
charees in the articles, indicating the cemse 
which we propose to pursue. It was imma- 
terial to us at what time the opening on the 
law should be made. We have endeavour- 
ed to adopt the course of other trials of this 
kind. We intended to fnake a general 
opening and offer our evidence, and then 
to bear the general opening and evidence on 
the part of the Respondent. We were well 
aware of the propriety of apprizing the 
counsel for the Respondent of the legal 
ground on wfaieh we mean to stand, and it 
was proposed to do this after the whole evi- 
dence was laid before the court. This has 
already been done at great extent by my 
learned colleague, with regard to two classes 
of char&es, those of taking illegal fees and. 
holdinglllegal courts. I will make a very 
few reinlarks on the third class ; which res- 
pects^e Respondent's acting as counsel in 
cases in which he had or might be called up- 
on to determine as a judge. 

I will consider first, what is the rule pre- 
scribed by the constitution to be applied to 
the Respondent in tlii^ case. The words 
are '* misconduct and maladministration in 
office," We shall endeavor to show the 
true import of these words. We shall con- 
tend that they are of much broader import 
and larger meaning, than any other words 
applied to an offence. Bribery, extortion, 
Uc. are specific offences. The words mis-^ 
conduct and maladministration in office in- 
clude every thing pf the nature of an of- 
fence—bribery, extortion, as well as other of- 
fences for which an indictment would not 
lie at common law ; and the Respondent 
may be impeached and condemned for acts 
for which he could not be indicted. 

I will proceed to examine the^a^x in rela- 
tion to this part of the charge. I will refer 
to the Province law of 1727, Anc. Charters, 
451. which enacts <* that no judge of th^ 
probate of wills, Stc. shall be allowed or ad- 
mitted to have a voice in judging ordeterm- 
iniog, nor shall he be adniitted to plead or 
act as an attorney, in any civil actioq what- 
soever, which may depend on, or have any 
relation to any sentence or decree made or 
passed by him in his office aforesaid." The 
next statute was in 1784, 1 Mass. LawSy 137. 
which was a re-enactment of the former pro- 
vision. The only otb^r aqt on this subjef^ 
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was passed Feb. £4, 1814. After re-enacting 
in broader terms the provision in the former 
statutes, it goes on to provide that « Judge 
of Probate shall i|ot ** be of counsel or at- 
tornejT in any civil action for or against any 
execator, administrator or guardian, as such, 
within the oounty in which said judge shall 
reside." 

For the meaning of the word " action," 
I cite Cooper*8 Jtistinian^ Book 4. tit. 6. — 
Vinnii ComtMni. ad loc. eund. — Meinecc. 
Elemtnta Juu civ. sec, ord, Inst. lAb. 4. tit 6. 
^Co. Lit, 886. 

Upon the construction of these statutes 
and authoiities we expect to make it appear, 
that the Respondent has given advice to ex- 
eeutors and adrahiistrators in civil actions, 
and that he has ^ted as counsel in cases 
which have come before him as judge. AH 
together they will amount to misconduct and 
maladministration in office. This is suffi- 
cient to apprize the counsel on the other 
side of the grounds on which we rely. 

Mr. DUTTON made s^few other remarks 
on the authorities cited, which will appear 
more at large in his closing argument. 

Mr. HOAR. Will the Hon. Manager in- 
form us in what articles the Respondent Jias 
given advi ce a s counsel. 

Mr. DUTTON. From the sixth to the 
fifteeo'h. In the eighth he gave advice Xo 
an adminbtrator. We are not bound how- 
ever to state particularly, or to go into the 
argument upoti the facts. We reserve that 
for the close of the case. 
. Mr. WEBSTER observed that it was 
usual for Managers to apply the evidence af- 
ter it was all in, antl sometimes after the evi- 
dence for the government only was gone 
through. 

Mr. LELAND rose for this purpose, but 
upon motiotvoi Mr. Alien, the court adjourn- 
ed to 9 o^clock to-morr.6w morning. 

IN SENATE. 

8ATURDAT, APRIL 21. 

COURT OF IMPEACHMEJVT. 

The usual messages between the two 
Houses were delivered by Mr. Bartiett on 
the part of the Senate, anrl.Mr. Hoyt on the 
part of the House of Representatives. 

The Cdurt was opened at a few minutes 
past 9 o'clock. 

Mr. LELAND addressed the Court in 
substance as follows : 

Mr. President, 

In performing the part assigned me on 
(his occnsion, I a^k the attention of the Hon- 
, orabje Court, while I present a summary 
\ rew of the facts proved and admitted in 
the case, and lay dowp snob legal principles, 
51% are supposed to be a proper foundation of 
the prosecution under consideration. I shall 
state, in very general terms, the law applica- 



bla to this subject, and examine tba several 
articles of charge separately in their order, 
with a view of ascertaining, without confu- 
sion, what is proved, and whether the facta 
proved, constitute any offence. 

The Respondent is accused of miscon- 
duct and maladministration in his office ; 
and the accusation stands upon the basis of 
constitutional law. It is provided by the 
constitji^ion that '^the Senate shall be a 
Court'with full authority to bear and deter- 
mine all impeachments, made by the House 
of Representatives, against any officer or 
officers of the Commonwealth for miscon- 
duct and mal-admtnisiration in their offices." 
The important question in this enquiry is, 
what are misconduct and maladministratien 
in office? Whatever facts are necessa- 
ry to constitute such offences, it is consider- 
ed, must be alleged with such circumstances 
of certainty, as to enable the Respondent to 
know how to answer them ; But we deny, 
that in cases of impeachment, all that tech- 
nical nicety is required which is necessary in 
indictments. A violation of any known 
law of the land, either statute or common, 
in discharging official duties, or by color of 
office, disregarding injunctions of duty, and 
anting contiary to the obligations of the oath 
of office, are clearly ticts of misconduct and 
maladministsation. And, I take the rule ap- 
plicable to cases of impeachment to be, tluit 
that which is necessary to be proved, must 
be stated, with the circnmstances of time 
and place. And generality is no objection, 
provided the allegations shew a breach of 
duty or law. I beg the attention ' of the 
court, while I examine the first article of 
eliarge. There are three causes of com- 
plaint set forth in this article ; — ls(, That 
the Respondent undertook to act as Judge 
of a Probate Court holden illegally ; 2d, 
That while acting; at such illegal court, he, 
by color of his office denianded^and receiv- 
ed more fetis than he was entitled to by law; 
3d, That he refused, upon the request of a 
person paying him fees, to give a statement 
of the items. 

To the first division of the article the Res- 
pondent answers and says, fhat there is a 
statute- of the commonwealth authorizing 
special Probate Courts to be holden in the 
county of Middlesex, aftd that he, in hold- 
ing the court meuiioned in this article, con- 
formed to the provisions of that statute. 
And he also intimates, that independent of 
the statute, a Court of Probate, being a 
court always open, was legally holden at tl^- 
time mentioned in this article. To the sec- 
end branch of this article the Respondent 
answers, in substance, that the fee bill pro- 
vides compensation for a part only of the 
services performed by him, and for those un- 
provided for he has charged a reasonable 
compensation. .And that these charges are 
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justified not onb by usage of the Probate 
Court in the county of Middlesex, but in the 
different counties in the Commonwealth. 
To the last part of this' article be answers 
^iih a jreneral denial cf the charge against 
him. 

The first part of the article may not, jn it- 
self, contain sufficient matter to amount to 
misconduct or maladministration in office, 
but as its connection with the other part has 
an important bearing in the case, it is thoUghl 
proper to enquire whether the court was le- 
gally holden or not. The facts relating to 
that part of the subject are — That the court 
was holden at the office of the Respondent 
in Groton — The register was not netified nor 
present — The administrater was neither the 
widow nor next of kin — The widow and next 
of kui) declined taking administration, and 
requested the person to be appointed, ^ho in 
fact was appointed — No formal notice was 
given that a special court was to be holden, 
but the widow and next of kin were either 
present at the court, or were previously ap- 
prized, that a court would be holden that 
day for granting the administration. 

Upon these facts we contend that Mie 
court was not holden according to law. The 
statute of Marcli 7th, 1806, by which the 
Respondent assumes to establish the legality 
of his court, provides for holding probate 
courts for the county of Middlesex at fixed 
times and places ; and in the second section, 
there is tne following provision: — "That 
when the said times and places shall be 
found to interfere with the terms or sessions 
of other courts, or when the judge of said 
courts of probate, for the time being, shall 
be prevented by reason of sickness, inevitable 
casualty, or other cause, from folding the 
same, at the time prefixed therefor, or when 
it shall appear to him to be for the general 
benefit, or the interest of individuals, he 
shall be, and is hereby fully authorised and 
empowered, to appoint such other times and 
places for holding said courts as be shall 
deem expedient, by giving publie notice 
thereof, or notifying all concerned." The 
constitution directs, that the Legislature shall 
from time to time appoint fixed times or 
places for holding probate court ; and it is 
believed that in (obeying the consti^ptional 
injunction, tlie Legislature did not contem- 
plate,giving authority to have probate courts 
holden otherwise tiian at fixed times and 
places. The fair interpretation of the sec- 
tion of the act which has been cited is, that 
t!ie judge of the probate court may, in cer- 
tain special cases, fix the times and places 
of holding courts, by giving previous public 
notice, or by giving notice to all persons who 
may, have any concern in such court. This 
is obviously a ^raiu of legislative power to 
judges of probate, and being an extraordina- 



ry grant, can by no rule of interpretation be 
tnlareed beyond the clear and obvious mean- 
ing or the terms, taken in all their connex- 
ions, in which it is given. In order to estab- 
lish the legality of the court in question, it 
must appear that the time and place of hold- 
ing it were appointed by public notice, or by 
giving notice to all concerned. The evi- 
dence in the case negatives both fucts. — 
There is no pretence that public notice was 
given, and the only evidence of notice, at all, 
is that the widow and next of kin were eith- 
er at the court, or had previously declined 
the administration, and re<^uested that Tar- 
bell might be appointed. This is by no 
means-evidence that any persQn was notified 
of the time and place that a special couit 
would be holden. Again ; when adminis- 
tration is about to be granted to some one, 
other than the widow or next of kin, who 
are all the persons concerned ? There i^ no 
one who has any stronger claim to the ad-^ 
ministration than another. All stand upon 
an equal footing. If one claims it, the oth- 
ers may object, and assign reasons against 
its being given him ; and the judge must di- 
cide the matter between them. In a case 
like the present, no notice could b'j given to 
all coneerned, in any other manner than by 
making it public. The register was not no- 
tified of the time and plaoe of holding the 
couit, norwas be present. Is the register 
concerned in the time and place of holding 
probate courts ? He is the recording ofllcer 
of the court ; and is under oath to perform 
the duties of his office faithfully. Nay, 
more, he is also under bonds for the due ex- 
ecution of the duties of his office faithfully. 
Nay, jnore, he is also undei* bonds for the 
due execution of the duties of his office. — 
How can he record the doings of the court, 
when he is nor present ? How can he re- 
cord, upon his oath, what he did not sec ? 
Must he, under the most solemn Sanction, 
make pubhc record of things whose truth he 
has no means of knowing ? It is not so. — 
It cannot be. The register is a constituent 
part of the court, and f maintain, with con- 
fidence, that no court could be lawfully hol- 
den without him. He is an officer provided 
for by the constiiniion ; and a statute of the 
cta|monwealth now in force enacts, that in 
ease of the deat|i, sickness or necessary ab- 
sence of the register, the Jddge of Probate 
may appoint some meet person to officate as 
refifister, being sworn, until the standing reg- 
ister shall be able to attend his duty, or a 
new one be appointed. Courts of Probate 
have all the essential properties of the com- 
mon law courts of record. Their proceed- 
ings are recorded, and their records are pre- 
served, as perpetual memorials of the tran- 
sactions before them. They would be con- 
clusive evidence of the matters therein- 
contained, and no averment againsi them 
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Gould be sustained in a court of hvr, Ifthe 
principles here laid down be sound, the in- 
ference seems inevitable, that the Probate 
Court mentioned in the first article of charge 
was not holden according to law. But it i« 
suggested, in the Respondent's answer, that 
probate Courts may, for certain purposes, 
be considered as courts always open for the 
transaction of businesss. The ecclesiastic- 
al courts of England, which have jurisdic- 
tion of Probate matters, may have the p©w- 
er claimed by the Respondent for our Pro- 
bate Courts. It is true these courts have 
tlie same general jurisdiction of Probate 
luafters ; but their powers and^uties are de- 
fined and limited by diflferent rules. The 
courts of England are goyerued by usnge ; 
ours by the coastitution and statutes of the 
Commonwealth ; and whatever the law in 
this State might have been under the Provin- 
cial Government, since* the adoption of the 
constitution, it is contended, that Probate 
Courts can be holden no otherwise, than at 
fixed times and places. They are here new 
tribunals, originating in the constitution, 
and having alT their powers given by statute, 
in pursuance of con^ttitutional injunction. 
If Probate Courts ate always open fnr the 
transaction of business, the constitutional 
provision for their being holden at fixed 
times and places is absurd. Let us test this 
doctrine. By the Respondent's rule, tlie 
standing law of the land provides that these 
courts are, at all times and places, open to 
stiifors. The constitutioo directs, than pro- 
vision shall be made by the Legislature, for 
holding them at fixed times and places. — 
One provision is inconsistent with the other, 
and which shall stand ? If any such law as 
the Respondent supposes, was ever in force, 
the adoption of the repugnant provisions of 
the constitution annulled it. From this 
view of the subject, I apprehend it is appar- 
ent, th;(t the legality of the court mentioned 
in the first article can neither be defended 
hy statute nor common law. 

Tiie illegality of the court might or might 
not be misconduct in ofiice, according to the 
intention' of the jtidge holding it: If it 
was mere mistake, it would not amount to 
ofiicial misconduct ; but the effect of holding 
such courts seems to have been, to s*vell the 
amount of compensation to the judge. 

That part of the first article which accus- 
es the Respondent of taking illegal fees, 
will now be considered. The facts proved 
in relation to this part of the subject, by the 
Probate records, the testimony of Abel Tar- 
1t«1I and Isaac Fiske the register, are» that 
Abel Tarbell was appointed administrator 
upon the estate of Nathaniel Lakin by the 
llespondent in the manner stated in the 
first articTe — that at the time administration 
was granted, he received from the Respond- 
ent, a letter of administration, a warrant 
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of appraisement, and an order of notice, 
for which he paid the Respondent Sd,58 
— that he ealled at the Respondent's of- 
fice six or seven times afterwards, for the 
purpose of transacting the busineos in rela- 
tion to the settlement of this estate, and 
paid the Respondent for his services as 
Judge of Probate the further «uni of 532,07 
and all these sums were afterwards allowed 
in his administration account by the Respon- 
dent — that for the papers first issued there 
would have been charged at a regular Pro- 
bate Court 1^3,60, and for the other services 
5(24,60. It is usual to charge the same fees, 
whether all the papers are made at the Pro- 
bate office or not. The judge takes copies 
of such papers as are issued at special courts, 
and delivers them to the register, to be re- 
corded. By a statute of this Coinioonwealth, 
esrablishing and regulating the fees of the 
several ofificers, commonly called the fee- 
bill, it is declared, that for granting adminis- 
tration, where there is no litigation, the 
Judge of Probate shall receive fiRy cents ; 
and in other cases, one dollar ; for a war- 
rant to appraise or divide estates, thirty 
cents. For writing a bond and letter of ad- 
ministration the register shall receive forty 
cents ; for writing a warrant to appraise the 
estate of a person deceased, twenty cents ; 
for recording any matter, at the rate of 
twelve cents each page, and the same for ^a 
copy of any paper. And the same statute 
provides severe penalties against any person 
who shall wilfully and corruptly demand 
and receive any greater fee or fees for any of 
the services mentioned in the act, than arc 
therein allowed. Vfe contend the fee-bill 
contains the rule by which the Respondent's 
compensation is to be measured. This is a 
fixed and known law, and the only rule we 
are under any necessity of applying to this 
part of the case. If there is any other ride, 
it is the duty of the Respondent to show it. 
Let us compare the facts in the case with 
the fee-bill, and see how the matter stands. 
Suppose the paf)ers first issued to be equal 
to four pages — the legal charge for recording 
would be forty-eight cents. As there was 
no controversy, the judge could charge for 
granting administration fifty cents only, and 
for the warrant of appraisement, thirty cents. 
For the register, in addition to the fees for 
recording, forty cents for writing the bond 
and letter ; and for writing the warrant of np- 
praisement,^ twenty cents. A'l these items 
together amount to ^1,88. The Respon- 
dent having taken J(5,58 must stand convict- 
ed of a violation of law^ unless he can 
show some other rule, besides the fee-bill, to 
regulate his fees. In examining this branch 
of'the subject, I wish to call the attention 
of the Honorable Court particularly tJ the 
first papers issued, for which 5,58 were tnk- 
en. Not that the character of this transac- 
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tion is materially different from others, in 
which the Respondent had concern, but 
solely, because 1 am more fully prepared to 
show its real character. The Respondent 
attempts to justify or excuse himself by 
showing that certain papers and services, 
for which no compensation is provided in 
the fee-bilt, are necessary to be furnished 
and performed at the time of granting ad- 
ministration, in order to the correct pro- 
ceedings of tlie court, and to enable the ad- 
ministrator understandlngly to execute his 
trust. These are a memorial from the per- 
son claiming the administration, decree there- 
on, notices and record. These, we appre- 
hend, are only parts of the same services 
for wliich compensation is allowed, by the 
fee-bill. AVhat is granting administration ? 
It can be no less than receiving the applica- 
tion of the person claiming it, passing a de- 
cree granting it, and directing the Ref^ister 
to make out the papers required by law. — 
What papers are required by law ? A let- 
ter of administration, and a bond. The let- 
ter of adniinistration may direct the admin- 
istrator to give notice, as well as to return an 
inventory. The petition to the judge and 
notices are papers which it is the right and 
duty of the party to furnish. They are 
merely formal papers, and almost, any man 
could make them. But it appears by the 
evidence in the case that fees are charged 
for them whether they are obtained at the 
office or not. This is obviously an abuse. 
It seems to stand thus ; it is ordered by the 
Judge of Probate, that all applications for 
administration shall be made in writing ; 
and it is also ordered that the same fees 
shall be paid at the Probate Office, where 
the application is drawn by the party, as 
when it is made at the office ! Is this a 
|»raci,tlce to be justified ? The copies of the 
papers taken at special courts are uuneces- 
sary. If the register is absent, the judge 
should appoint one to act in his place, ac- 
cording to t)ie provisions of the statute. — 
The conclusion from these principles, facts 
and circumstances, is that for certain servi- 
ces rendered by the Respondent, as jud^^e of 
Probate, he demanded and received ;g5,58 ; 
that by .the fee-bill he could take for these 
services ^fl.SS only ; and by a usage in the 
county of Middlesex, apparently establish- 
ed by liimself, he could take JI3.60 only. — 
So he has violated both the law and his own 
usage. I have Dot had time to compare the 
other items of feet in thi^ article with the 
provisions of the fee-bill. I presume they 
would be found to vary from them as much 
as those which have been compared. It ap- 
pears that he took $32,07 for such services 
as by his own usage he should have perform- 
ed Cor$U,&0, 

The remaining part of the first article 
charges the Respondent with a dii^ect viola- 



tion of a statute of the Commonwealth; and 
the only question for the consideration of 
the ceurt. is whether the evidence is suffi- 
cient to make good the charge. According 
to my minutes, Tarbell swears that be de- 
manded of the Respondent, at the time he 
paid his fees, a statement of the itenv or 
particulars, and thai the Respondent declin- 
ed giving it. It is Uyje that upon cross ex- 
amination the witless was less positive in 
his statement ; but in any view of his testi- 
mony, he asked for some account of the fees, 
and whatever it was, the Respondent refus- 
ed to give it. Now, I humbly submit, that 
a case of misconduct dnd maladministration 
in office in the first article, is sufficiently 
charged and fully proved. Much of what 
has been said upon the first article, will ap- 
ply to several others ; and I shall treat those 
of the same class with much brevity. 

The second article, in some particulars, is 
different from the first. The allegations in it 
are, that the Respondent, at an illegal court, 
appointed one Lemuel Parker guardian over 
three persons, and issued warrants to ap- 
praise the estates of the ivards, for whjch he 
demanded and received tbirty two dollars 
and ten cents. The evidence produced in 
the case hi behalf of the prosecution, proves 
all the allegations, except th^ amount of 
money received by the Respondent. It is' 
doubtful whether the sum was 52d>10, or 
526,10. The Respondent attempts to show 
by the testimony of John Walton and Wil- 
liam Buttrick, that part of tlie sum taken by 
hini was for advice as an attorney. There 
is no evidence that advice was asked or de- 
sired by the guardian or his wards ; but the 
overseers of the poor of Pepperell consulted 
the Respondent, if any body did. Now I 
ask by what rule they could take legal advice 
at the expense of the guardian, or his wards, 
without the knowledge or comseiit Qf either 
of them. The whole transaction looks like 
a contrivance got up for the purpose of giv- 
ing a new colour to an old affair. I appre- 
hend the honourable Court will believe that 
the money taken was taken by the Respon- 
dent as judge of probate. If so, how does 
the matcer stand ? It is admitted that no ex- 
press provision can be found in the fee-bill 
for services of this' sort. There is a fee es- 
tablished for letters of guardianship in the 
case of minors, but not in case of spend- 
thrifts, nor persons non compotes mentis. It 
is doubtful whether the Respondent could le- 
gally demand any compensation for these 
services ; but, perhaps, by rules of analogy, 
he might have taken the same sum as is es- 
tablished by law in the case of minors. At 
any rate, if he had so done, it could hardly 
have been considered criminal. The fee 
allowed by law for appointing a guardian 
over a minor, is one dollar ; for a warrant 
of appraisement fiftycentSj and fw recording 
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it about eighteen cents. Therefore one dol- 
lar and sixty eight cents only could be legal- 
ly taken in that case. But it appears by the 
testimony of Fist^e the regi.Hter, that the 
sum or;^19,80 is usually taken in Middlesex 
at the probate office, for services like those 
^ndered by the Respondent in this case. 
This sum being divided into three parts^ 
would give $6,60 forfach letter of guardian- 
ship and warrant of %ppraisement. Then 
the nmtter appears to stand thus ; by law, 
he could take for these services $5,04 — by 
usage $19,&0--and he actually took $36,10 
or 5S9,10* 

The allegations in the third article are all 
substantially proved. The Respondent, 
however, will probably contend that the ev- 
idence shows that part of the money re- 
ceived by him, was for professional advice. 
Upon the cross-examination of Benjamin 
Dix, he stated th:)t while he was transacting 
the business with the Respondent, as judge 
of probate, he told him that he had been sued 
at the court of common pleas in Boston ; 
and the Respondent advised him, that unless 
he should procure some one to answer to the 
action, judgment would be rendered against 
him. It is utterly 'impossible, 'considering 
the sort ®f service, and the time of renderiqg 
it, to believe that either the Respondent or 
the witness expected, at the time, that it was 
to be paid for, I should suppose ihft witness 
was as competent to give such advice as the 
Respondent. The information given was 
no more than almost any person in the 
Conimonwealth could have given as well as 
he. Concluding then, a$ I must, that the 
allegations in this article are proved, it re- 
sults that the Respondent has demanded and 
received fees which ate neither justified by 
law nor usage. 

Unless the Court ^hall 6nd something in 
the evidence to satisfy them, that some part 
of the money mentioned in the 4lh and 5th 
articles was received by the Respondent for 
professional services, the allegations are fully 
proved. The evidence on which the Res- 
pondent must rely to satisfy the Court that 
the whole sums were not received as fees of 
office, is of the same doubtful character as 
that offered upon the former articles — that 
while he was acting as a judge, he could as- 
sume at once the character of a counsellor ; 
and with equal facility charge from counsel- 
lor to judge. It is impossible to transact bu- 
siness with a jiidge of probate without ask- 
ing him questions, and how easy it is for 
him afterwards to say that he answered the 
questions either in the capacity of judge or 
of attorney. The same conclusion results 
from an accurate view of the facts and cir- 
cumstances of these articles, as has been 
drawn from the examination of the preced- 
ing ones. The five first articles are of the 
^ame ^general character ; and it is contended 



that facts constituting misconduct and mal- 
administration in office, are alleged and pro- 
ved in many, if not all of them. 

The sixth article, charges the Respon- 
dent with an offence^ to use his own lan- 
guage, of great importance, and •f a most 
grave character. And the only question 
arising in relation to it. is, whether it be suffi- 
ciently made out in proof. Jonathan Lor- 
ing testifies, that be, as the agent of Mary 
Trowbridge, applied to the Respondent 
when he was judge of probate, and accord- 
ing to*the best of his recollection, in Decem- 
ber, 1804, for his assistance in obtaining the 
assignment of the whole of a certain real es- 
tate, of which the said Mary, and his sister 
were seized as coparceners, to be made to 
the said Mary. The Respondent consented 
to give the assistance asked ; but at (he same 
time, said he should charge fees as counsel 
as well as judge. The Resdondent received 
a petition and appointed appraisers. The 
appraisers assigned the whole estate to the 
said Mary ; but no final decree of the judge 
was passed upon the report of the appraisers. 
A deed of conveyance was made which 
superseded the necessity of such decree. He 
paid the Respondent $50 as fees for counsel, 
and the usual probate fees besides. It ap- 
pears by a reference to the papers in the 
probate office, that the application by Lor- 
ing in behalf of Mary Trowbridge, was made 
March 18th, 1805 ; and it also appears by 
the commission of the Respondent that he ^ 
was appointed judge of probate Feb. 1st, 
1805. 

Has this evidence weight and character 
enough to maintain the accusation herein 
advanced against the Respondent? The 
witness must be under a mistake, either as to 
the time of making applicati»n to the Res- 
pondent, or in the fact that he was judge of 
probate. In which is the mistake most like- 
ly to be? That an application, of the sort 
testified to by the witness was made, on the 
]8tii of March, 1805, is proved by testimony 
not to be contradicted. The recorded pa- 
pers of the probate office show all the sub- 
sequent proceedings to have been suchras 
the witness has stated. He swears that he 
presented the petition at the time of his first 
application, and that the Respondent then 
told him he should charge fees as counsel, 
as well as judge. It is obvious to any one, 
who has attended to the subject, that witnes- 
ses will narrate ancient facts with great ac- 
curacy, but when you require them to fix 
dates, they cannot avoid fallingjIfRo errors. 
The witness is not positive as to the precise 
time, and that being a circumstance in 
which mistakes are so very likely to happen,' 
his want of accurate recollection evinces no 
disregard to truth. But in the other facts, 
to wit, that the Respondent said be should 
charge fees as counsel as ^ell as judge, and 
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that bd did act is a doubk capacity, and did 
recttiTc fees for ~iMf vices in both characters, 
he cannot be mistaiten. If they are untrue, 
it is downright wicJKedness in the witness to 
state them. But there is no necessity for 
supptMing wickedness in the witness. All 
the cellateral circttnstances in the case con- 
firm the belief, that he hte tiari'ated all the 
material facts correctly, and is mistaken only 
in fixing with precision the date. I see no- 
thing in the testimony of Benjamin ChAmp- 
ney which should impair the force of that of 
Loring. Every thing both of them have 
stated, may be true. There is no repugnance 
between them. Nor does the Respon|ent's 
case derire aity more aid from th& testimony 
of Oliver Prescott. His recollection is very 
imperfect ; and his statements vague and un* 
liertain; and upon an interpretation the 
most favorable to the Respondent^ his testi- 
mony contradicts no part of that given by 
lioring. The Court are not, without urgent 
necessity, to suppose any part of the evi- 
dence false. It is their duty to reconcile the 
testimony of the different witnesses, if it can 
be done. Upon the hypothesis that the Re- 
spondent is guilty of the offence imputed to 
him, all the testimony is capable of reconcil- 
iation. But upon the supposition of Vis in- 
nocence, it cannot be reconciled. 

The accusation in the seventh article, is 
proved in the manner and form therein stat- 
ed. The question then would seem to be, 
^oes it contain an offenee of misconducit or 
maladministration in office sufficiently char- 
ged. The Respondent is accused of giving 
advice, as an attorney, to a guardian, for a 
pecuniary reward ; and afterwards, of allow- 
ing, as judge of probate, an account of guar- 
dianship, in which the sums paid him for 
counsel were items of charge. It is not 
known that there was any statute Id force in 
this Commonwealth, at the time of this 
transaction, prohibiting such practices. It 
Was an offence, if any, against the common 
law. The common law is a system of salu- 
tary rules, pervadii^ free states, and protec- 
ting the sound morality of the whole com- 
munity. Its infiueivce,. though secret, is 
jk>werful and benign. It is the source of 
{)ublio aUd private oonfideflce ; the guar- 
dian protector of general justice, and the 
wholesome preserver of the good order and 
tranquillity of the state. Its principles are 
recorded in the understanding of every think- 
ing beine; and they cannot be. misunder- 
stood. One principle of this system, univer- 
sally recognizee]^, is, that no person shall be 
judge in a case in which he has an interest. 
Unless it were so, all confidence in the ad- 
mlRistration of justice would, at onee^ h» 
destroyed. Now let us esanftne the facts in 
this case, and see whether they do not show 
a practice, which is pregnant with incakula- 
w^ mischief. When the Respondent per« 
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d mitted himself to be consulted, as an attor- 
ney, by the guardian, he could not but fore- 
see, that he must, in all human probabilityi 
at the settlement of the guardian's account^ 
be called upon, as judge, to decide upon the 
propriety and justice of his own charges. 
This was voluntarily putting himself in a 
situation to act as judae in a case in which 
he had an interest. It is the duty of the 
judge of probate in passing upon an account 
exhibited for allowance, to inquire into the 
fitness, propriety and justice of every item^ 
When there are items for money paid him 
for services rendered in another capacity, it 
is impossible, in the nature of things, for him 
as judge of probate, to say, that the service's 
were unnecessary, or that the charges wert^ 
unreasonably high. The guardian has no 
motive of interest to object to the allowance 
of unreasonable charges. The judge is sup- 
posed by the law, to be the real protector of 
the ward's interest. But if he can make 
such charges as an attorney, as interest may 
suggest, and afterwards, under the same im- 
pulse, allow them fM judge, it requires no un- 
common sagacity to see, that the guardian 
will also look a llttit to his private interest, 
add inasmuch as he shall have been liberal 
to the judge at the expense of his ward, the 
judge will be liberal to hiin at the expense 
of justice, as well as of his ward. I will not 
spend time in pursuing the inquiry any fur- 
ther. In whatever light this practice is con-^ 
sidered, it leads to Uie same result. It is 
against sound morality ; consequently a vio- 
lation of the common law of the land. 

The eighth, ninth, tenth and eleventh ar- 
ticles contain accusations of nearly the 
same charadter as the seventh ; and as far as 
the allegations are proved, .they will require 
the same decision of the court. The evi- 
dence adduced in support of the eighth and 
eleventh articles, is believed to be sufficient 
to warrant- a Conviction. The aecotinti in 
the hand writing of the Respondent, pro- 
duced in relation to the eighth article, shewj 
that the fa were paid for assistance^ The 
thargi is that the money was received by 
the. Respondent for advice and assistance... 
And, although the Witness cannot say posi- 
tively for what service It was paid, yet his 
testiniony, in connection with the account, 
shows that it was received as in the article 
of accusation is alleged. I will not dwell 
upon the evidence applicable to the eleventh 
article, but only observe, that it appears ful- 
ly to support the charge. The evidence 
fails of making oat any olfence in the ninth 
and tenth artieles. 
i will now call the atteritton of the Hon- 
{orahle Court to the twelfth article. Tl>0 
mattfirs t^t forth in this article are abundant- 
ly pivsfidy i( the testimony of Alpheus 
Ware is tgt be credit^. And what is ther# 
I to impair the credit of bis testimony ? For 
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aught that appears, \\t is a man of respecta- 
bility of character. His manner of testify- 
ing evinces no want of intelligence or can- 
dor. It is said, there is a conflict in some 
material facts between his ' testimony, and 
that contained in the deposition of Nathan 
Orout. I de not so miderstand the evidence. 
It is true that Ware states some things 
n^hich Grout does not ; and most of them, 
such as Grout could not know. In all the 
material occurrences happening in the 
presence of both of them, there is a most 
perfect concurrence in their testimony. But 
it is also said that Ware has feelings of hos- 
tility towards the Respondent ; and that he 
has 'Within a short period threatened to get 
'him indicted. These circumstances being 
proved are to have all the weight to which 
they are entitled. And that in my view is 
very little. His feelings of resentment may 
have been excited by just cause. The Res- 
pondent might deserve to be indicted. The 
causes of ill will can never be shown to in- 
yahdate one's testimony. The effects only 
t^an be listened to. The evidence resulting 
from the testimony of Ware then bemg 
unshaken and unimpaired, the accusation in 
tlris article is fully made out in proof. Then 
what is it ? What offence ? I will describe 
it ; and the court may give it a name. A 
judge of an honorable court of this Com- 
monwealth, wMle sitting upon the seat of 
ju!(tice, stooped to listen to the private con- 
versation of persons within his hearing ; 
TOttmtarily offered his advice in a matter in 
controversy between them ; afterwards de- 
manded pay for it ; left his seat, and follow- 
ed one of the parties down stairs, to persuade 
him to pay him $5, After a fruitless effort 
to obtain payment of the one, he induced 
the otliet to accompany him into a private 
room. Here, to overcnme the objections 
urged a|;ainst the payment, he fraudulently 
altered an account which had been settled 
and sworn to. This transaetion shows such 
prostration of dignity, and such degradation 
of character, that I have no name to give it. 
And whatever name the court shall please to 
give it, one thing certainly must be true, that 
it can be nothing less than misconduct and 
maladministration in ofBce. 

It is doubtful whether the charge in the 
thirteenth article is sufficiently proved.—- 
The material allegations in the fourteenth 
and fifteenth articles are proved or admitted. 
They are in principle no way distinguisha- 
ble from the seventh ; and what has been 
said in relation to that, will apply with the 
same force to these. I have now, Mr. Pres- 
ident, in disclittrging the duty assigned me, 
passed the several articles in review ; pr*^ 
sented a brief summary of the facts, and 
stated, such general principles of law as I 
suppo'sed to be applicable to the subject. £ 
have purposely omitted many things which 



might well have been said ; I shall be fol- 
lowed by two of my learned associates, wl|o 
after hearing what is to be said in behalf of 
the Respondent, will examine the subject 
more minutely, and supply such omissions 
as I b&ve mside 

Mr. WEBSTER said,jwith the leave of 
the Court and the'Hon. Managers, he would 
ask a single question of one of the witness- 
es. Leave was granted, and Dr. Oliver 
Prescott was called again to the stand. 

q. by Mf. WEBSTER. When did you 
first know of the Respondent's being retain- 
ed as ^unsel for Mary Trowbridge? 

A^ My father diedan Nov. 1804. Before 
that 1 knew of consultations between Lor- 
ing and the Respondent. I recollect the 
summer before my father's death being In 
the Respondent's office, where there were 
two rooms. While I was in the outer rooiSy 
Lorrng came from the inner, in companjr 
with the Respondent. Loring went away, 
and James Prescott then said Loring wants 
me to act about the division of the Trow- 
bridge estate. 

The Managers objected to any account of 
the conversation as given by the Respondent, 
when Loring was not present ; and the 
witness was disniissed. 

Mr. SHAW. I beg leave to cite the fol- 
lowing passage from 1st Coke's Inst. 368. b. 
" Extortion, in his proper sense, is a great 
misprision, by wresting, or unlawfully tak- 
ing, by any officer, by colour of his office, 
any money, or valuable thing, of or from any 
man, either that is not due, or more than is 
due, or before it be due." Lord Coke ;theu 
cites the statute of Westminster 1st, Ch. 26. 
whereby it was provided, that no officer of 
the king " should take any reward for doing 
of his office, but only that which the king 
alloweth him, upon pain (hat he shall ren« 
dcr double to the party, and be punished at 
the king's pleasure. And this was the an- 
cient cooimon law, and was punishable by 
fine and imprisonment ; but the statute ad- 
ded the aforesaid penalty." He then states, 
that, by colour of later statutes, permitting 
fees in certain cases, ^he king's officers did 
usually offend ; although (the former act yet 
being in force,) they could not lawfully take 
any thing, but where and so far as these lat- 
er statutes expressly allowed ; and lie re- 
fers to the case of Sburley ys. Packer decid- 
ed in the 18th of James, and the statutes of 
ai Hen. 8. cap. 5, and 1 9 Hen.7. cap. 8. He 
then concludes, *^ of this crime it is said, 
that it is no other than rpbbery ; and anoth- 
er saith, that it is more odious than robbery ; 
for robbery is apparent, and hath the face 
of a crime ; but extortion puts on the visure 
of virtue, for expedition of justice, and the 
like ; and it is ever .accompanied with th^ 
grievous sin of perjury. But largely extor- 
tion is taken for any oppression by extort 
.power, or bj colour or pretence of right ; 
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mnd so Littleton taketh it in this place: — 
ExlorUo is derived from the verb eartorgueo," 
&c. 

I would also cite from 4th Coke's Inst. 
S36, the case of Neale vs. Rowse, on an in^ 
formation for extortion upon the st.21 Hen.8. 
" The point in question upon the informa- 
tion was, if the probate be not written upon 
the testament itself, but upon the transcript 
ingrossed, whether the taking of a fee by 
the defendant for the ingrossing were with- 
in the said statute." It was decided, that 
such a fee ought not to be es^acted, as such 
a construction would defeat the intent of. 
the statute. It is our ol^ect to show, that 
where the statute has aonexed a fee to a 
general duty, it is not for the officer to take 
several fees, for different parts of that duty. 
And I further beg leave to cite the case of 
the King vs. Loggen and another, 1 Strange 
73. " Indictment against defendants for 
extortion, setting forth that the defendant. Dr. 
Loggen, being Chancellor, and the other de- 
fendant register of the bishop of Sarum, 
'did force one Thomas Hollier, exeeutor of 
the will of Mary Alston, to prove the said 
will in the said bishop's court, ubi they berU 
sdebant that the said will had before been 
proved in the prerogative court of Canter- 
bury, and by reason therbof they extorsive 
erigibam of the said Thomas Hollier 40 s. 
On not euilty pleaded there was a verdict 
for the king generally." The defendants 
moved in arrest of judgment. " It was 
urged for Dr. L. that in this case he acted 
as a judge and therefore was not indictable 
for an errour ol judgment. Sed per Parker 
C.J. In this case he did not act as a 
judge between party and party ; but was on- 
ly to determine whether he should have 
such fees or not ; and that rule extends on- 
ly to judges in courts of record, and not to 
ministerial officers, as was resolved in the 
case of Ashby vs. White." 

Mr. WEBSTER. Does the learned gen- 
tleman mean to contend that the taking of 
fees in this case was nut an official act ? 

Mr. SHAW. It was a ministerial and 
not a judicial act. Tl e case I was reading 
goes on to say, " The exceptions to the in- 
dictment were many. 1. For that it only 
alleged that the defendants ben^ snebant 
that the will had been proved before, he, 
whereas they should have shown that it ap- 
peared judicially before them." This ex- 
ception was overruled. 3. *^For that the 
indictment had not alleged what was the just 
fee ; so non> constat that the defendants were 
guilty of extortion. Stdper Parker, it mat- 
ters not whether 40s. was the usual fee for 
probate, since in this case the defendants had 
no title to any fee at all," &lc. &&c. 

Mr. DUTTON. To the point that extor- 
tion is punislinble at common law, I refer 
the Court to £ RoUe's Rep. 263, the case of 
Smith V. lyjall. 



Mr. HOAR. In introducing our remarks 
upon the facts, and the law which must sup- 
port the present impeachment, if it is sup^ 
ported at all, the Respondent and his coun- 
sel feel deq/ly impresed with the circum- 
stances under which he is called here to an 
swer, and occurrences which 4iave taken, 
place long previous to his trial. We hope, 
that these circ\unstances and occurrences, 
have not escaped the attention oC this Hon- 
orable Court. It is a matter of public noto- 
riety, that as soon as these articles of im- 
peachment, containing two or three charges 
at least of a very gro^ss nature, made by au- 
thority of ^ the House of Representativef,i 
were presented to this Court, they were puU 
lished in the newspapers throughout thft 
country, and read and cocnmented on by ev- 
ery person in the community. Perhaps this 
is not improper. It is perhaps an incident 
of which he has no right to complain. But 
it must tend by the effect produced oxi th^ 
public mind — by the discussion excited— the., 
statements brought forward in relation to the 
case, and analagous cases, some of them 
having colour of truth, yet capable of a sat- 
isfactory explanation, and others totally 
groundless — the publications in the papers of 
this town, going of course throughout the. 
Commonwealth, in addition to the «veight p( 
authopty under which the charges were 
made, to produce an impression almost irre- 
sistible by evidence or by argument. [He 
reads from a Boston paper of Feb. pih, Ihe^ 
following paragraph, eopied from a. VV gjrce^- 
terpaper. 

WoRcxsTiR, TEB 7. — We underitand that the 
expense of sealing rq estate in Middlesex county, 
exceeds by four times the amount of seuling an 
estate of the same value in Worcester county.] ~ 

It is a well knowii provision of the bill of 
rights— <^of (hat instrument by which you are 
empowered to judge, and our client is re- 
quired to answer, that the party accused o^ 
any offence shall kave the " right to meet 
the witnesses against him, face to fa<!p," that 
he may have an opportunity of explaining 
their testimony if he oan, and of hav- 
ing all the evidence which is to produce an 
effect against him, openly exhibited on oath. 
Yet in relationxto the circumstances' alluded 
to, what is the fact ? Are not statements 
made in presence of the judges, ^have they 
not heard conversations, the effect of which 
it is very difficult to counteract ? In a court 
of common law, if a juror had been so situ- 
ated it would be a sufficient reason for his 
being withdrawn. I need not argue- before 
this Honorable Court, that the party has a 
right to be judged solely on the evidence 
now produced on oath. It will be admitted — 
there is no queston as to the theoi^^, bur the 
difficulty is in practice. It is when there are 
small chasms in the evidence to be filled up 
— when the proofs of a corrupt mtentjop a^f 
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fnltofa doubt, thttthis«stories,lhesepopulmr 
impretsions prodooe an •(fact. It u notorioas 
that judgMieots have been rendered->*yerdict8 
have been gtven, founded on Illegal eTidence. 
I make these remarks confident of support 
from intelligent minds, who know the diffi- 
culty of laying their pre?iou» impressions 
out of the case. It is those men woo know 
little why they draw certain conclusions, 
that will consider these clrcunratances of lit- 
tle consequence, but they who know the op- 
erations of their own minds and are In the 
habit of en<|uiring why it is that they come 
to certain results, will best appreciate these 
iremarks, and will feel the difficulties of the 
case. The Respondent does however ap- 
peal with confidence to each member of this 
honorable body, to examine the evidence of 
each charge and to lay out of it every thing 
that is net legally proved. He feels satisfi- 
ed that chasms will not be supplied, npr the 
judgment influenced by out of door ru- 
mours. If it is possible to give such a con 
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struction to the acts of the Respondent, as 
to make them consistent with purity and up- 
rightness of intention, yop will make such 
construction, and he will be entitled to ac- 
quittal. Suppose t|)at any member of the 
court, taking the Aicts as proved, should 
think them right, and within the limits 
of law, and every other member should 
think thiem i^rong ; I maintain that this cir- 
cumstance vould show that the Respondent 
is entitled to acquittal from every member ; 
for the honorable member who thinks him 
correct, must be either incapable of judging, 
or corrupt — or it is a case in which honora- 
ble men may differ. There would be evi- 
dence* to the Court, furnished from their 
own body, that it is a casein which judicious 
and honest men may mistake the law, if it 
is a mistake, and therefore the presumption 
of e corrupt intention— the proof of guijt 
would fai). 

We shall agree with the Managers in ma- 
ny of the general principles which they have 
laid dowuT-that this Senate for example is a 
court, for the trial of all cases of impeach- 
ment and maladministration, and that the 
terms misconduct ^nd m;il administration are 
more ei^tensive than almost any others. It 
is true that under tliese terms are included 
several crimes which have been enumerated, 
and proof of either would be siif^cient to 
remove tbe Respondent from office* We 
maintain however that some crime roust be 
alleged and proved, and that it must be of 
suflicient magnitude to justify a removal 
from offipe^pr the Respondent must be ac- 
quitted. We cannol agree that the articles 
are to be taken in the lump, and if the court 
thinks on the whole he ought to be removed, 
that he is to be convicted. If so. what is 
the value of the provision of the bill of 
ights pited by my colleague, by whic|i no 



subject if bound to answer for any crime or 
.offence ** until the same is fully and ^ainly, 
substantially and formally described to him.'* 
If this clause authorizes one thing to be 
charged, and another to be proved, I do not 
know what the words meaii-'-they might as 
well be out of the constitution as in it-r-they 
are wholly useless in practice. It has been 
alleged not to be necessary te set forth defp 
initely and distinctly any criMe or offence 
for which the party would be liable to pun- 
ishiAent. What is the oath that this Hon- 
oraUe Court have prescribed to themselves ? 
It is that they shall try the Respondeat ^ ac- 
cording to law." What lawf The oath 
means nothing, if it authorizes you to judge 
him according to what on the whole yoo 
think right. There must be a law impos- 
ing a duty on the Respondent — requiring 
the performance of certain acts, or en- 
joining on him to avoid certain acts, and it 
must be shown that he has violated that law. 
Whether it be a requisition of the statute or 
the common law, if it be shown that he has 
intentionally, wilfully, and corruptly violated 
it, the offence is clearly and fully stated, and 
the charge if supported by proof is su^cient. 
But unless the facts to be proved are sub- 
stantially and formally alleged, and the 
proof corresponds with the allegations, he 
is entitled to acquittal, or the provision of 
the constitution which has been cited, and 
every principle of every other court of jus- 
tice will be disregarded and vicriated. If a 
different course may be adopted — if it may 
be alleged that the Respondent has been 
guilty of misconduct, and some tacts stated 
which the majority of the court may think 
wrong, though no specific violation of the 
law Is point^ out, it will amount to an ej 
poHf/uto law, adopted by a single branch 
of the Legislature. But I do not fear that 
absurdities Hke these will be supported by 
this court. I believe that the principles 
which I have stated are perfectJy defensible, 
and will be recognissed by the court. If the ar- 
ticle itself, taken as it stands, charges no crime, 
that alone is a sufficient ground for acquit- 
tal, and if a crime has been suHiciently al- 
leged, and the proof fails, it Is another 
Ijiproutid of acquittal, but not clearer than tbji 
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I will now ask the attention ef the HoO'^ 
prable Court, for a short time, to the arti- 
cles separately, in their order, and to the 
facts proved. |' shall also, as I proceed, 
glance slightly at the principles of law ap- 
plicable to the^eyeral s^rtides. The first ar- 
ticle alleges that the Respondent has been 
guilty of misconduct and maladministration 
in office In tittempting to hold an illegal 
court. I have felt, I confess a degree of dis- 
appointment in being cAlled upeq to maks 
any defence at all to this charge. It may be 
jthat Ishall be di^appqinted again-»-that youF 
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Hononrs may t^nk this charge important. 
Jis the Managers have made it the subject 
of an argument, it may not be proper to pass 
it over without remark, though my ovm im- 
pression is, that no one can undertake to 
attpport the* position of a wilful and corrupt 
▼iolation of the law in holding these courts, 
and that it dees, not reauire any argument to 
justify the course that has been pursued by 
Che Respondent. It is proved suad atoitted 
that he held the court at the place and time 
mentioned, and that the day mentioned is 
not a day named in the statute for holding 
the probate courts for tlie county of Middle- 
sex. I will call the attention of the court to 
Che statute of Mar. 7th, 1806, which has been 
read and commented on by the Managers. 
Sec. 1. enacts that the court of probate for 
the county of Middlesex shall be holden at 
the several times and places mentioned ; and 
Sec. 8. enacts among <^her things, that 
** when It shall appear to nim [the judge] to 
be for the general benefit, or the interest of 
Individuals, he shall be, and is hereby fully 
authorized and empowered to appoint sucn 
other times or places for holding such 
•ourts as he shall deem expedient, by giving 
publie notice thereof, or notifying all con- 
cemed.'' I do not know any language to 
illustrate this statute, if it does not mean 
that when a party applies, and the juf^ge 
shall think from his statement, that it will 
be for his interest, and that ef all concerned, 
to hold a special court, he has a right to hold 
such court, giving the notice required by the 
law. If it does not mean this, I know not 
what it does mean. The Hon. Managers 
say that the law has not been complied with 
because the register did not attend, and was 
not notified, and that as a party concerned, 
he ought to have been notified. This is a 
new definition of the vfoxd party, and if the 
register is a party, I suppose the judge is a 
party. The manifest intention of tlie statute 
was that all persons interested in the estate 
should be notified. If t^is was done, all that 
is required was done. What are the facts 
proved ? The witness for the government 
states, not only that the widow and next of 
kin were notified, but that the court was 
holden at the time and place mentioned at 
their request, and that they attended. As 
far as respects this point, there is an end of 
the question. It wot>ld be a waste of time 
to argue further that the judge is always enti- 
tled tcf hold a special court when all concern- 
ed are notified, if he thinks it for the inter- 
est of the parties," and of this he alone is to 
judge. My associates will probably consid- 
er the question more at large, whether it is 
necessary for the register to be present, to 
eonstitute a court. I will merely ask if 
when a judge of the supreme court pro- 
nounces a judgment, certifies papers, and 
$en<)s theni to a distant coauty to be record- 



ed he is violating bis duty-«-if when the 
judge dismisses the clerk for a day as some* 
times happens, what is there adjudicated, is 
done earaei fien /uiltee, and therefore void. 
I do not mean to go hito this subject, hot I 
will ask the attention of the court to one re* 
ihark. It was admitted by one at least of the 
Managers, when we were endeavouring to 
introduce evidence of usage in other coun- 
ties, that if it was shown that there had 
been a usage in the same county it was ad- 
missible as evidence. It haj^ens that we 
have evidence of the practice of the pre- 
ceding judge of holding special probate 
courts, by notifying the parties concerned, 
and without* the presence of the register. 
This was before the statute that expressly 
authorizes the practice, and yet no com- 
plaint was ever made. The predecessor of 
the Respondent held the ofiSce almost from 
the revolution. All the provisions of the old 
statutes are affirmative. They' have no 
negative clauses. The courts shall have cer^ 
tain fixed days, is the language of the old stat- 
utes, of the constitution,and of one or two laws 
passed since the adoption of the constitution. 
If the understanding of the constitution werci 
that there should 5be courts on no other days» 
this statute uf unconstitutional when it pro- 
vides that there may be other days. It 
would be remarkable if this court should ad- 
judge that to be a wilful violation of the 
law and of the constitution, which is in con- 
formity with the construction which this 
body, sitting as a legislature, has put upon 
the same words in the constitution. It is 
manifest to my view that this construction 
of the constitution and of the law is correct ; 
although there may be arguments which 
might be used among your Honors, sitting in 
another capacity, in favor of their sitting on- 
ly on fixed days, and at certain places ; but 
until the legislature shall provida that the 
courts shall be exclusively so holden, it is of 
the last importance to the Respondent that 
your Honours should not think be has been 
guilty of corrupt and wilful misconduct, 
when he acted according to the express 
words of the statute, and the understanding 
of every person who shall examine it. iT 
his consHruction of this statute is not only 
wrong but so plainly wrong as to be proof of 
a corrupt intent, there is an end of the de- 
fence. , The argument of the managers is in 
that case undoubtedly good that the fees 
were unlawfully taken. 

There is another, and an insulated charge 
contained in this article — that the Hespon- 
deni refused to deliver to the administrator 
an account of tl^ Items of the fees paid by 
him. I did suppose when I heard the evi- 
dence in support of this charge that the 
charge would be relinquished, and we should 
hear no more about it. When the question 
wa^ ^ked the witness, did yqii yof| ask the 
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judge to give you a specification of- the 
items he said that he did. But on the cross 
examination when the only proper quQsfion 
was put to him, will you state what was the 
question you put to the judge ? The wit- 
ness answered, *' I eannot say whether i 
asked him for a receipt, or for a voucher — I 
cannot recollect*'- When enquired of if he 
asked for a specification, he said yes, believ- 
ing undoubtedly that a specification of 
items and a receipt were the same thing. — 
He did undoubtedly ask for a receipt he- 
cause he wanted a voucher and the judge 
told him that it was not necessary,' for the 
sum paid would b^ allowed in his account 
without it. But when questioned more par- 
ticularly if he asked for a specification of 
items, or used any language of that precise 
import, he cannot say that he did, yet the 
Managers ask you to say on your oaths that 
he did, and to depend on this testimony for 
the proof of it. I fear I have trespassed 
too long in taking so much tirr;e on this 
charge. The remaining charge in the first 
article is that the Respondent received oth- 
er and greater fees than he was by law al- 
lowed to receive. We state first that there 
IS no crime charged in the article in relation 
to this item — nothing charged in such terms 
that the Respondent is bound by law to 
meet it. I do not say that the Managers are 
ho] den to the strict technical forms of an in- 
dictment, but if there be any rule, it is, that 
whatever is necessary to be proved, "hiust 
be alleged. Circumstances which are mere 
matter of form we do not insist on — but we do 
say, that in this and in all the other articles, 
whatever is necessary to be proved is neces- 
sary to be stated in the impeachment. As 
to the Managers I know they hud a great 
di^iculty to contend with. They were un- 
der the same embarrassments that the Re- 
spondent's counsel are — they could not state 
what the legal fees were. After the lumin- 
ous statements of two or three of the Man- 
agers, if the court have understood what 
ihey consider the legal fees in the case, they 
have been more fortunate than I have. I 
have listened with great attention, and beg- 
ged for an explanation, yet remain ignorant 
of liieir views respecting the law. Will 
you convict ihe Respondent, not only of 
having broken the law, but of having wil- 
fully and corruptly disregarded it, when no 
one can tell what the law is ? I do hold 
that until intelligent and learned men can 
5it down and frame articles in the common 
form, showing what the legal fees are, and 
in wha<. respects the law hns been departed 
from, this Honorable Court will not condemn 
the Respondent for having wilfully and cor- 
ruptly transcressed this law. I am satisfied 
that I should be perfectly safe in leaving 
this question here, without going in*o a 
more minute consideratioi;] of the facts.—- 



Suppose the sums paid to be the largest, and 
the services rendered the smallest, if these 
rules be observed the Respondent is perfect- 
ly safe. But he chooses to show not only 
that he is legally innocent, but that he has 
not done wrong in a moral point of view — 
he wishes to guard his reputation a« well as 
his ofidce, and the former not less anxiously 
than the latter. The fee-bill provides for 
certain services, but both before and since 
the passing of the statute certain other ser- 
vices equally onerous, have be^n imposed 
upon the judge, for which ro fee has been 
by law provided. Far a letter of adminis- 
tration, administration bond, recording, be. 
the fee-bill makes a provision. No one has 
a right to go beyond this positive provision. 
The statute in making provision for certain 
services does not say that the judge shSfi 
have no compensation for other services. — 
There having been other services rendered 
before the passing of this statute, and fees 
having been received for them before, and 
nothmg said of those services in the fee-bill, 
the fees stand precisely on the same footing 
as they did before. We say it is right, 
proper, and honest to take for these services 
a fair and equitable compensation. Facts 
might be supposed of extravagant fees be- 
ing demanded for these extra services, which 
would show corruption in the judge. But 
we are prepared to show that no such facts 
have been proved in this case. The Man- 
agers say that no fees can be taken for ser- 
vices not named in the fee-bill. They 
stand on this ground. Let us examine this 
doctrine. We will take any of these cases. 
Take for example, the second article which 
relates to a case of guardiansh^. In rela- 
tion to guardians to minors provision is 
made by the statute ; but before the statute 
was passed, there was a process for granting 
guardianship over spendthrifts— forms were, 
to be gone through — notice was to be given to 
the selectmen — an inquisition was to be tak- 
en — the papers are generally prepared by 
the judge or some person in the probate of- 
fice—the papers required by the statute are 
numerous. When a man is charged whh 
wanting intellect to take care of his proper- 
ty or with being so idle as to require being 
put under guardianship, and deprived of 
some of the rights of a citizen, an investi- 
gation is to be had and labour, performed. 
I agree with the Honorable Managers that 
there is a jurisdiction given to the judge of 
probate that is exceedingly important — 
there is none which has a more important 
jurisdiction except that which goes to the 
life of the individual — it has the power of 
declaring a man so far degraded and debas- 
ed as to require that the power shall be ta- 
ken from him of managing his own estate. 
Now it is difficult to suppose any reason^ 
why when the Legislature have provided, 
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that for certain services certain fees shall be 
taken, and have reqoired that certain other 
services of this important nature shall be 
performed for which no fee is provided, it is 
not lawful to t&ke a fee for the service so 
required, bearing a proportion to the fees 
which are provided. But it is said that oo 
fees are to be taken except those enumerat- 
ed in the fee^bill. Is the law so ? or is it 
so clearly so that having taken such fees is 
evidence of corruption ? The question to 
be decided by this court is whether taking 
these fees is evidence of corruption, though 
we do not quit the ground that the taking of 
them is strictly legal. If the taking of such 
fees is prohibited to this Respondent, it is 
prohibited to all the officers mentioned in 
this statute. Let me ask your attention to 
some other officers. Justices of the peace for 
e&ample are entitled to receive seventeen 
cents for the acknowledgment of a deed. 
Suppose a person who is confined by sickness 
has occasion to make an acknowledgment 
of a deed, and a magistrate is sent for to a 
distance of five or ten miles, and he takes a 
reasonable compensation for his time and la- 
bour. There is nothing in the fee-bill to 
authorize such compensation, and by the 
doctrine set up, if he takes it, he not only 
takes what he has no right to take, but does 
an act which proves him corrupt and sub- 
jects him to impeachment and removal fiom 
office. If I thought this corruption, I should 
be afraid to say it: I shoulfl be afraid that 
many of those whom I very much respect 
would think I was using language very un- 
suitable if I were to tell them that in eveiy 
instance in which they had taken fees of 
this description, they bad been guilty of 
wilful and corrupt misconduct, and malad- 
ministration in office. I can hardly bring 
my mind to argue on this subject. Suppose 
the case in which parties agree that a depo- 
sition shall be taken by a certain u^agistrate 
— he is required to go a distance of 5 or 10 
miles to meet the deponent. It is the duty 
of the magistrate to go and perform the 
service, and it is no violation of moral right 
to take a fair and equitable compensation. 
I appeal to your Honors knowledge of com- 
mon transactions, whether this is not often 
done, and to your common sense whether it 
is not right. Take the case of a sheriff, in- 
to whose hands a writ is put requiring him 
to attach goods in a store. He is put to ex- 
pense in removing the goods, and on the 
writ the expenses are charged as fees. No 
provision is made for this in the fee- bill. — 
Yet gentlemen say that though some- 
times sheriffs render services for a very 
small compensation, yet for others they get a 
good compensation, and on the whole thev 
choose to take the office. But charges of 
this. description are every day made and 
sanctioned by the courts. It is the settled 



practice of our courts, and eyery lawyer 
knows it and conforms to it. ' Mr. rresident, 
is corruption universal in this Common- 
wealth ? Have we no such thing as purity in 
the administration of our laws ? If it be true 
that taking fees not provided for in the fee- 
bill furnishes evidence of corruption, if the 
Managers are right in their position, it will 
bring us to a conclusion not very palatable 
to tl^e magistrates in this State. Yet this is 
the principle on which my client is to be 
convicted. I cannot but be confident that 
the point urged by the Managers is one 
which will not be received with approbation 
by any member of the Court. 1 maintain 
not merely that it is not evidence of corrup- 
tion, but that it is strictly legal and right, to 
take a fair and reasonable compensation, ex- 
cept in the case where the compensation is 
provided in the statute. Where provision is 
made, to exceed the fee provided is undoubt- 
edly punishable. The register for the coun- 
ty of Middlesex when on the stand said that 
he could not distinguish, in the items which 
make the charge of three dollars and fifty 
cents for granting administration, those 
which are allowed by the law, from those 
which are not. He found the practice in the 
office when he came into it, of charging that 
sum. Neither the witness nor his predeces- 
sor in office are in fault for this. It is the 
fault of the law, and when your Honours in 
another capacity will render the law more 
clear, there will be reason, not only for my 
client, but for the county, to rejoice. 

But it will be argued that there is a usage 
in Middlesex, to take for granting adminis- 
tration, not five dollars and fifty eight cents, 
which the Respondent is charged in this ar- 
iMe with taking, but three dollars and sixty 
cents. The Respondent and his counsel de- 
signed to show what was the usage in other 
counties. This purpose was resisted by the 
Managers, and successfully. The Respond- 
ent was not permitted to show as he might 
have done, that in all the counties of the 
Commonwealth the same course was pursu- 
ed — not that precisely the same papers were 
used or the same amount of fees charged, 
but that in some counties a considerably 
larger sum is taken, and in others a consid- 
erably less. The Managers having proved 
the usage in Middlesex, furnishing \\\e only 
pretext for criminality, opposed the proof of 
usage in other coumies by way of defence. 
One or two of the Managers admitted,, that 
if a usage in Middlesex under ariy other 
judge, similar to that adopted by the Res- 
pondent, could be proved, it might furnish a 
presumption to rebut the supposition t>f coi- 
ruption. In consequence of this intimation 
we produced the testimony of Dr. Presoot; 
to prove a similar practice under the admin- 
istration of his father, the preceding judge 
ofprobate, of holding special courts, and of 
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fthargiofiomething ^xtni for the extra ser* 
vices. Thb evidence of usage does not 
seem to be more satisfactory to the M anag-« 
ers than the usage of other courts. No per- 
son ever suspected the late judge of probate 
of being a dishonest man. If there was. 
ever a person in that county who went off 
the stage with the reputation of incorrupti- 
ble integrity, and with the public gratitude, 
it was he. Yet his successor in office is 
charged with acting corruptly for following 

Precisely the same course of practice which 
e adopted. 

If the ground that any excess above what 
is allowed in the fee-bill is a violation of the 
law, is abandoned, the course of the Manag- 
ers must be to contend that the excess above 
that sum is so great as to show that the Re- 
spondent acted with a corrupt intent. Hie 
question to be tried is not whether be took 
more than a reasonable compensation, but 
whether he took such an excess as to prove 
a corrupt intent. In this case he took as a 
fee for all the services in granting adminis- 
tration, five dolf^rs and sixty eight cents- 
net two dollars more than they maintain 
would .have been the proper sum. Before 
condemning him for this extra charge of 
fees, it is proper to consider the extra trouble 
to which he was subjected. He was oblig- 
ed not onlv to leave his ordinary business, 
«nd to perform the labour usually perform- 
ed by the Register, but to prepare duplicate 
papers, that the proceedings might be duly 
recorded. It it said that this was an unnec- 
essary labour^ because the original papers 
might be retained until the|r were recorded. 
To what beneficial purpose would the ad- 
ministration be granted, and the papers 
made at a special court, if they were to be 
retained in the possession of the judge until 
the next stated probate court, or until they 
could be recorded ? The practice of mak- 
ing an extra ^arge for the extra trouble of 
transacting business at these special probate 
courts has not only been proved to be con- 
formable with the usage of the county un- 
der the administration of t4)e preceding 
judge^ but if it is fully examined, 1 am sat- 
isfied that it will be proved to. be right and 
reasonable. Or at least I may ask, if it is 
not right, is it so glaringly wrong as to fur- 
nish evidence of wilful and corrupt miscon-> 
duct? The sum taken for ^xtra trouble 
was one dollar and ninety eight cents. It 
was « very moderate compensation for the 
trouble, and it has been proved that it was 
the practice of the Respondent to avpid 
holding such courts as much as possible, 
and to require suitors to go to the regular 
probate courts, notwithstanding the extra 
compensation which he demanded when he 
held such courts. At the five other special 
courts, stated in the other articles to have 
been holden, the excess beyond tbe common 



fees for extra trouble, is in no instatic^ 
greater, if so great as in the first. But if 
the receipt of Aire dollars fifty eight cents, 
for granting administration, under tbe cir- 
cumstances stated in the ^rm article, be evi- 
'dence of a corrupt intent, your Honors have 
it, and may have it in abiindance. It is a' 
course which tbe Respondent has uniform- 
ly nursued, and will continue to pursue, Un- 
til he learns that it is wrong. 

Tbe usual hour of adjournment having 
arrived, on motion of Mr. Pickman it was 
ordered that when the Court adjourn, it ad- 
journ to Monday at 10 o'clock. 

On motion of Mr. Vamum, the IBenat* 
adjourned. 

IN SENATE. 

MOKDAT, APRIL 38. 

COURT OF IMREACHMENT. 

Mr. Hunnewell on the part of the Senate^ 
and Mr. J. Russell on the part of the House 
of Representatives, delivered the usual mes- 
sages between the two Houses. 

The Court was opened at 10 minutes past 
10 o'clock. 

Mr. HOAR proceeded in his argument i 

Mr. President, I should be ungrateful for 
the indulgence shown me by this honorable 
Court on Saturday, if I did not endeavour 
to occupy as little time as is consistent with 
the duty I owe to my client. The Court 
will however recollect that here are fifteen 
trials in one, and it will be impossible for 
me, without neglecting some of them, to Le 
as concise as I should desire, both on my 
own account and out of regard to this hon- 
orable Court. 

tn the second article, to which Inow call - 
your Honors' attention, the Respondent is 
charged with having granted on the 20th 
day of June,' 181 8, at his office in Groton^ 
and not at any probate court, letters of guar- 
dianship over three persons, one of them a 
spendthrift and the two others, ntn eompaUi 
mentu^ and with having taken other and 
greater fees than are by law allowed there^ 
for, vt^. JI3£,10. tf ith regard to that part 
of the Charge which relates to holding spe- 
cial courts, I have alread/ observed, that the 
principles applicable to the first article will 
apply to the four succeeding articles. I have 
submitted all my lemarks on that subject. I 
said then, that I should not attempt to an- 
swer to all points raised by the Bon. Manag- 
ers, except in a general manner, and that t 
should leave the rest for my Hon. Colleagues 
who are to follow me. It is urged by the 
Hon. Managers that if the court be illegal, 
, taking any fee, even a single cent, is illegal. 
' It is true, if holding the court was illegalf 
and so plainly illegal as to show a corrupt 
misconstruction of the law, taking any fee 
whatever was illegal and corrupt. But w# 
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tmy it is neo^sarjr that the Respondent 
should be charged with a specific offence, 
that is, it must be stated (for it must be prov- 
ed,) that (he law allows a certain sum, and 
tiiat the Jtespondent has taken a certain 
other sum, more than the law allows. It is 
not so stated in these articles, and could 
not be ; for the fee-bill provides no compen- 
sation for issuing letters of guardianship, 
while another statute imposes it as a duty on 
the Respondent to grant them. The first 
point of the Hon. Managers is, that although 
he is bound to perform the service, yet he 
has no right to charge a fee, for that the law 
intended that he should perform some servi- 
ces without any compensation. I shpuld 
like to know the reason on which sucn a law 
is grounded. I mentioned some cases on 
Saturday, in which services are to \tk per- 
formed, but no compensation is provided by 
the statute. In regard to one ease which I 
then mentioned, that of justices of the peace 
travelling to take depositions, I find provis- 
ion is made for their compensattcjn. I 
might ihention several cases, however, 
where no provision is made for the compen- 
sation, of services required to be performed ; 
such are some of the services of Justices of 
the quorum, in relation to the liberation of 
poor debtors from prison ; yet these services 
nave been constantly performed, and fees 
have been as constantly received for them. 
Not only do ofilcers construe the fee-bill in 
the same manner as the Respondent has 
done, but as I observed, there are numerous 
instances in which the Supreme Court ali* 
low a compensation to officers for services 
not provided for in the fee-bill. I|i cases 
where it was intended that fees should not 
be taken, the Legislature have said so. — 
*Now all provision for the fees of the judge 
of probate being positive, that is, that cer- 
tain fees shall be allowed in certain cases, 
how is it that this strained construction 
^ould be contended for ? I canuot per- 
ceive the force of the reasoning. Just 
glancing at the fee-bill, I observe the follow- 
ing prohibition in the part respecting the 
register's fees ;^^^ And no fee shall be de- 
manded by the register of probate, for tak- 
ing from the files in his office, or transport- 
ing to the place of the sitting of the probate 
court, such papers as are necessary in the 
eettlement of any estate or account in the 
said Court.'' Now if a similar provision 
that the register should take stated fees for 
stated services excluded his right to take any 
fees for other services not stated ; if thiscon- 
tatned by its own vigor enough to subject the 
register to impeach indent for taking such fees ; 
then I would ask, what was the necessity 
for this express prohibitory clause ? So un- 
der the allowance to parties and witneises 
there are prohibitory claused ; — " no allow- 
«nce shall be made for travel, to or from the 
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clerk's office to take out a writ^'? Sic. " no 
plaintiff shall be allowed for more than 
thcee day's attendance, when the defendant 
is defaulted, unless" &c. Thus in* cases 
where it was very likely that improper fees 
might be taken, the Legislature have pro- 
hibited it exj^ressly. How natural is it to 
suppos^ that m^iesaroe statute, it would al* 
so have made proTiibitions as to the sub* 
ject of these articles, if it intended that no 
charge should be made, but for the services 
there named ? It cannot be that the Hon. 
Court will draw the conclusion that my cli- 
ent, in giving the same construction to this 
statute as others liav« done, has been guil- 
ty of misconduct and maladministration in 
office. It cannot be that they will say the 
statute is so clear, as to prove that he has 
not only charged illegal fees, but that he has 
done it so wilfully as to make his heart cor- 
rupt. One of the Hon. Managers seemed 
to imply that the Respondent might by anal- 
ogy have taken some fees ; that for granting 
letters of guardianship over spendthrifts or 
persons non eempotes mtntiSt he might take 
fees equal to those allowed in the analogous 
case of appointing guardians over minors. 
This is a virtual ab-^ndonment of their whole 
l^round, in relation to the five first articles. 
There is no correct principle by which the 
Respondent can be held to have violated 
any law in receiving the feesl^hich he did. 
The Hon. Manager «aid it may be that by 
analogy he might have taken some fees, but 
that he has far exceeded what the analogy 
would justify. I do not understand analogy 
in any other manner, except that for like 
services the Respondent should charge like 
compensation. Now compare the process 
of appointing a guardian over a spendthrift 
or person non C9mpo» mentis^ with that of 
appointing a guardian over a minor ; com- 
parethe papers and the services in each case, 
and then see what becomes of the Hon. 
Manager's conclusion from analogy. The 
labour in the one case and in the other is as 
ten to one at least. A minor either presentf 
evidence of preference of one person to be 
appointed guardian, or he designates the 
guardian, and the letter of guaidianship is 
granted There is no disgrace, no stigma 
affixed to a minor in beinor put under a guar- 
dian. It is not so with a spendthrift. There 
is every reason why the judge uf probate 
should receive oompensation for granting 
letters of ^uardia nship over spend th rifts. It 
is one of the most laborious and most ardu- 
ous duties which he- has to perform. Nu; 
merous papers are reqii'red. He must issue 
a warrant for an inquisition ; upon this there 
must be a raturn ; then follows a strict inves- 
tigation into the facts ; and ail this before 
the letter of guardianship is granted ; so that 
I am far from exceeding the bounds of trnth 
in saying that the compftrativa labour in the 
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two cases is more than ten to one* In our 
common law courts a minor who becomes a 
party to an action has .a guardian appolnj^d 
by the Court to defend or prosecute nis 
right. His counsel is named, or any ^ther 
person on the spot who happens to be will- 
ing and able to undertake the charge. It is 
a business which does not occupy two min- 
utes. And it is much the same with the ap- 
pointment of guardians to minors in the 
probate court. 

Now what are the facts proved in this 
case ? For the proof seems to be as insuffi- 
cient as the allegation. No letter of guar- 
dianship is produced, or any other paper 
necessary in the case; but the witness states, 
that he did apply to the Respondent some- 
time in the month of May or June, that he 
informed him that a legacy had been left by 
her father to John F. Shepherd's wife— that 
this Shepherd and his two sons were lead- 
ing irregular lives, and squanderhig the es- 
tate — that he then asked the Respondent 
what was to be done — that he considered 
the case and advised the appointmeni of a 
guardian, and that in pursuance of this ad- 
vice a guardian was afterwards appointed to 
•each of these persons. That as for the sum 
paid he took no receipt, and cannot say 
whether it was twenty-nine dollars or thirty- 
two. What were the particular items of the 
sum which he paid he cannot or does not dis- 
tinctly say ; but he knows that he paid for 
all the guardianship papers at once. Now 
the two witnesses who were called on the 
part of the Respondent are nmcb more full 
in their testimony on this transaction than 
Mr. Parker. They state expressly, that the 
applicafton was for professional advice as to 
the construction of the will under which the 
legacy in question arose ; and Mr. Parker 
on reflection thought he- might have asked 
for professipnal advice. They weie anx- 
ious to know how the legacy was to be ob- 
tained from the trustee ; and when obtained 
bow it was to be applied. On both these 
points their inquiries were numerous and 
miaute. Now then let us again advert to 
the testimorty on the part of the Common- 
wealth. Mr. Fiske states that the usual fee, 
at an ordinary probate court, for each of 
these cases of guardianship, of which there 
were three, would have been $6,60, inclod- 
ing the warrant of inquisition, and all the 
other usual papers. Suppose the sura aclu 
ally received by the Respondent in this case 
had been JIlOO— I ask the attention of the 
Hon. Coujt to the principle. The proof , 
must be in support of some specific allega- 
tion ; it must be tiiat such a sum was taken 
for the services enumerated in the article. — 
Otherwise it might only shew thut the Res- 
pondent had taken extravagant fees as coun- 
sel, and that would not htj a crime for which 
he is to be punished by tliis Hon. Court. — 



But the Respondent wishes^ to defend his 
conduct in a moral point of view, and tberc^ 
fore I would go into the consideration of the 
facts. According to the evidence thc« on 
the part of the Commonwealth, the usual 
fee at an ordinary Court for these three let- 
ters of goardianship would have been 119,80. 
But this was at a spedal Court, when no reg- 
ister was present. It was necessary there- 
fore, or at least in such cases it is usual, to 
take a duplicate copy of the papers in order 
that they may be recorded. The Respon- 
dent was obliged either to act as register 
himself, or to procure a substitute. Now if 
two, three, or four dollars were paW for this 
extra writing it would leave but five' or six 
dollars of the whole excess for counsel fees,, 
and Mr. Parker states that three or four dol- 
lars were paid to an assistant for extra writ- 
ing, and whether this was part of the JM or 
not, he does not know. We have a right to 
assume that it was. At any rate the wu- 
iiess would not have been very likely to for- 
get it, if he had paid three dollars more 
than the twenty-itine. Unless it is - improp- 
er then for a judge of Probate to act as coun- 
sel in any case, the Respondent has done 
nothing improper in this. Your Honors 
know that some of the most respectable men 
in this Commonwealth, some of its nwrt 
distinguished citizens, have been judges of 
probate, and have still continued their pro- 
fessional practice, and given advice to every 
person who applied for it. I never heard 
that their reputation sufifered for so doing. 
There is no reason wliy it should ; iot they 
had as good a right to give such advice, as 
to advise them how to cultivate their farms. 
The Respondent has done no more than 
they have done ; and it is imppssibic that 
this case should in any way concern bis of- 
ficial conduct. 

* I am not aware that there is any tnmg- 
charged in the third an icle, which varies \i 
materially in principle from the first. As to 
the question of the iMegality of the Court 
the facts are precisely as they were before. 
It is proved, that the Co\irt was bolden on a 
day not fixed by the statute. If it was il- 
legal therefore in the first iir^tance it was m 
this also ; and if on the contrary it was le- 
gal in the one case, it was so in the other. 
It is proved that in this case also a letter oi 
administration was granted, and the sam 
sum taken for it within a few cents as in tne 
first case. Nothing can be said on inis 
point deserving any attention which h^s no 
been already said on the same point in the 
first article. As to the services rendered ai 
the second probate court, the testimony is 
that the administrator had called frequeniiv 
on the judge for advice, and had taken di- 
rections how all the business should be go« 
through in one dav, in order to avoid the at- 
tendaViee of witnesses^. On looking at m*? 
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. papers we find that there wepe many oredit- 
ors of the estate ; that the whole business of 
settlement was transacted at this one court ; 
and that the fees chaiged are in about the 
same proportion to the services rendered as 
in the other cases. 

In the fourth article it is stated, that a let- 
ter of administration on the estate of Sime- 
on Brown was granted to Joseph Butteri^ld, 
at an illegal court, for whiclh was taken the 
illegal sum of six dollars. It is proved that 
such a letter was issued at the time mention- 
ed, that it was at a court holden on a day 
not named in the statute, and also that the 
sum of six dollars ii^as paid at that time by 
Butte rfield to the judge. But for what was 
it paid ? Does it appear that it was paid as 
the article charges ? Why the order of no- 
tice should have been mentioned at all in the 
article, upon the principles of the Hon. 
Gentlemen who framed it, I do not see ; as 
it is not among the services provided for by 
statute. But this, and all the other papers 
which have been enumerated in relation to 
the first article, were included in this. The 
witness farther states, that he detained the 
Respondent on his business two or three 
hours ; that he consulted him concerning 
certain property in the State of New- York; 
that he asked advice, which the Respondent 
gave him, concerning his duties as adrainis' 
trator, of which he was entirely ignorant ; 
that he paid h|m for the whole the sum of 
six dollars, which he thought a reasonable 
charge and was perfectly satisfied. Not 
even the smallest sum has been proved to 
haveheen paid for this letter of administra* 
tion. We are indeed willing to admit, that 
out of the six dollars the usual sum was 
paid for this particular service. But the 
Hon. Gentlemen have adduced no evidence 
which goes to the full exient required by law 
for the purpose of conviction on this arti- 
cle ; nothing which shows a corrupt intent 
on the part of the Respondent. 

The fifth article alleges that a letter of ad- 
ministration was granted to the widow of 
Shobal C. Allen. When — whether one 
year or thirty years since — does not appear. 
It does however appear in evidence that 
such a letter was granted, that for services 
rendered at that time the sum of five dollars 
was paid, and that afterwards, in the course 
•f the proceedings on the settlement of the 
estate, the farther turn of thirty two or three 
dollars was paid. The sums therefore are 
about the iMme, or if there is any diifei'ence, 
they are somewhat lower, than they were in 
the first article. It is not necessary there- 
fore to make any farther remarks upon this 
fifth article, which concludes the first set. — 
In this, and all the preceding, there is either 
no oifence alleged, or if there be a sufficient 
allegation there is a deficiency of proof. It 
does not appear from any of Ih^m, that t])e 



Respondent has done any thing which k 
was not usual for other magistrates to do, or 
Any thing which upon the plain principles of 
common seiise he had not a right to do. • 
The sixth article contains a charge of a 
different character, which if it be proved, if 
the proof adduced has been satisfactory — 
such as to leave no doubt upon the mind — I 
can have no doubt of the result to which 
your Honors will come. It is an undoubted 
crime — an unquestionable case of bribery. 
A case m which the Respondent has acted 
when he should not have acted, and in 
which he must have known it was a crime 
in him to act. A case in which the Res- 
pondent must in all human probability have 
known that a contest was likely to arise, 
which he would be called upon as Judge to 
decide. But the Respondent has too much 
confidence in your Honors' discernment to 
fear, if there be no other evidence than has 
been adduced on the part of the Common^ 
wealth, that he shall be convicted upon, that 
— upon Loring*s testimony alone.' What 
are the essential Oicts ? Doubtless the 
poir^t to be established is, that whUe judge 
of probate, he engaged to aet in this cas% 
whieh might come before him for judicial 
decision, as the attorney of Mary Trow- 
bridge. But if on the contrary it should 
appear that he engaged to act as the attor- 
ney of Mary Trowbridge before he was 
made jud^e, there was evidently no crime 
committed, as he had not the spirit of proph^ 
ecy, and could not possibly have foreseen^ 
the death of his predecessor, or that h^ 
should succeed him. Now what is the tes- 
timony of Mr. Loring? He says, that in 
the fall of 1804, he applied on the behalf of 
Mary Trowbridge to the Respondent for 
advice ; tha^ he stated her c<^seto him, and 
desired to know what was to be doiie. Lor- 
ing indeed says that the Respondent was at 
this timejudge of probate ; but he likewise 
says that it was in the fall of 1804: — he is 
absolutely certain it was as early as the 19th 
of Dec. in that year ; for that he then i'^r 
ceived a letter on the business, which he 
produces, and immediately after the receipt. ' 
of which he went to the judge ; at least he 
has no doubt that he went in a day or two 
after, or that at farthest it could not have 
been more than a fortnight. We have pro; 
duced the records of the Commonwealth^ 
and records do not change, in evidence, to 
show that the Respondent did not enter up- 
on his office until long after — two months at 
least after the time mentioned by the wit- 
ness. This then n\<ikesan end of the case. 
We admit indeed, that if the rest of the 
case were unexplained, it might seem that 
the Respondent took very high fees as coun- 
sel. But this I really do not suppose to be 
the question before yotir Honours. Wheth- 
er the advice were porreqt, or not, and- thft 
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fees reasonable, or unreasonable, can be of 
ho moRkent in the case. Tbe Respendent 
has not I believe been charged with this of- 
fence, although he hits been charged with 
'jllmost every thing else. But in order to 
show that he has not, in my view at least, 
acted with any degree of impropriety, I 
would call your Honours* attention for a 
few moments to the circumstances of the 
ease. Mr. Champn^y states that he was 
desirous of secuoog to the wife of Francis 
Charapney the benefit of a certain estate, 
belonging to her and her sister Mary Trow- 
bridge. Thatasearly as 1801 a deed was 
executed by Francis Chanipney conveying 
his life interest in this estate — a tenantcy by 
the curtesy then initiate — to the witness, and 
that he accordingly took charge of the es-*^ 
tate. ^e recollects that he had repeated 
conferences with the Respondent as at- 
torney of Mary Trowbridge on this subject, 
long before he was judge. He particulaH- 
zes one at New-Ipswich > Dates he says he 
cannot undertake to fix ; but he is confi- 
dent that it was before the Respondent was 
appointed to bis present office, and that af- 
ter that ev^nt he ceased to have any con- 
. nexion with him as counsel in the case. He 
does not recollect that the reason was par- 
ticularly assigned by the judge, but he is 
confident of the fact that he never met him 
afterwards in the capacity of counsel for 
Mary Trowbridge. We go somewhat far- 
ther. We adduce the testimony of Dr. 
Oliver Prescott who states that he was em- 
ployed as an appraiser and commissioner on 

* the estate, and acted «s such. He distinctly 
reeollects that he was infbi^med by the par- 
ties thkt the report of the commissioners 
was to be final — that it was not to go before 
•he judge. I beg the Court to look at cer- 
tain evidence in the case, whi^h is not likely 
tQ be erroneous, and consider whether it does 
liot In some nieasure corroborate this state- 
jnent. X refer to the lease, and other papers 
which have been produced. [Mr. H. reads 
the infosmal report of the commissioners ; 
ind.ante,p, 62.] This was a paper pro- 
duced by the Managers themselves as ev- 
idence on the part of the Commonwealth. — 
On the back of another paper is a calcula- 
tian of Dr. Prescott as to the value of the 
estate. A. paper similar to the one ju«t read, 
was directed to Abigail Champney. What 
could be the purpose for which thes9 two 
papers were sent to each party, one of them 
living at Groton, the otlier at New-Ips- 
wich, unless that it was understood to l)e 
ac;reed that the division of the estate should 
be made in this manner, without the inter- 
vention of a decree of the probate court ? 

\ As it finally was so settled. There never was 

V any report made, except to the parties. To 

^eep off* the creditors the witness entered a 

'ikvetfti as he called it, to the judge of pro- 



bate that he might do nothing about th« 
business. It was in fact to the commissioners, 
and not to the judge. It Is immaterial how- 
ever ; the object was to secure the benefit of 
the property to Mrs. Champney, against the 
creditors of her husband. Here is the whole 
of the Respondent's conduct in this transac- 
tion. It would require more chemistry than 
t possess to extract any crime out of it. It 
does not seem to me to contain any the 
least impropriety of conduct ; and as it 
would be a useless labour for me to create 
fi^om my own imagination a case of impro- 
priety which might have happened, I must 
wait to hear what construction is put upon 
the circumstances of this case by the Hon. 
Managers in their close. Foi my owu part 
I do not know, I cannot imagine, a better 
course, or a different one, than that which 
was in fact pursued by the Respondent. 

The seventh article charges the Respon- 
dent With jid vising one Samuel Whiting in 
and abourthe settlement uf bis accounts as 
guardian of certain wards, and receiving 
therefor, and afterwards allowing in the 
said Whiting's account of guardianship, the 
sum of fifteen dollars. Your Honours will 
doubtless recollect, that the Respondent's 
counsel were perfectiv willing to admit this 
article, ami all the offence therein charged ; 
because in their apprehension, if they have 
been so fortunate as to understand the arti- 
cle, no crime whatever has been alleged in 
it. The Hon. Managers however would 
not accept our offer of admission. They 
chpse to prove the artic|e, and under the 
pretence of proving it, they did prove or en- 
deavor to prove, several facts which are fK>t 
here alleged; as, for instance, that the Res- 
pondent did not give any advice for which 
he was authorized to make a charge of fif- 
teen dollars — that it was an exorbitant 
eharge to have been made by him even in 
the capacity of counsel. And upon the 
first statement of the witness' it seemed so. 
But upon further examination, with a 
production of the original papers in the case, 
the evidence assumed a very different aspect. 
It then appeared, that there were five mi- 
nors, of whom the witness was guardian — 
that, in making up his guardianship accounts 
he had charged the several items indeed 
rightly, but had put all the accounts into one ; 
so that he had credited the whole amount 
of their property trt all his waids jointly, 
and charged the whole joint estate with the 
expenditures of each ward. This account 
evidently could not be passed ; it was 
• ecessary that something should be done 
with it, and some assistance must have been 
rendered from some quarter or other. Whi- 
ting himself said thatit was absolutely im- 
possible for him to have put the accounts in 
proper form without assistance. What then 
was to be done ? Did the Respondent in 
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rendering that assistance do what he ought 
not to have done ? Should he have passed 
The account as it was brought to biiii f Cer- 
tainly not. Should he have sent the witness 
i9 other counsel ? We have produced evi- 
dence to show that it was the custom of the 
Hespoodent to do so ; that he avoided this 
kind of labour himself whenever it was pos> 
sihle ; that he even took pains to instrua 
gentlemen of the bar, and often those also 
who were not of the bar, in the necessary 
forms of probate proeeedings; purposely 
that he misht get this sort of business off his 
hands. Messrs. Adams, Wyman, Baldwin, 
Bartletr, and several others, all stated, that 
they had been so instructed by the Respon- 
dent, that they had taken advantage of those 
instructions in preparing a great many pa- 
pers, and doing a great deal of business 
for suitors in the probate co'uk, and that the 
judge himself constantly sent suitors to them 
to have their accounts and papers put in 
proper form. We should have gone on fur- 
ther to have proved a similar usage on the 
part of the Respondent throughout the whole 
county of Middlesex, if the Hon. Man;gers 
had not admitted it to be bis. general prac- 
tice. Now I would ask, how it has been 
made to appear, what there is in the case to 
shi^nr, when it is shown that the Respondent 
has taken «o much pains as we have not 
only proved, but the Hon. Gentlemen them- 
selves have ^conceded, that he did take to 
get rid of business of the kind, what is there 
to show, that he notwithstanding wished, in 
this particular ii)stance, to do this particular 
drudgery, and make the charge, which it is 
alleged that he did make, of fifteen dollars. 
Will it be contended then that it was the 
duty of the Respondent, by virtue of his of- 
fice, as judge of probate, to have performed 
this service, and therefore that he should 
have charged no fee for it ? The Hon. Man- 
agers have shown no such law, and it must 
ckarly be a requisition of the law. Here is 
an account, a single guardian's account, 
which the witness testifies it took him not 
less than two or three days to makc^ out. I 
altogether deny that it is the duty of the 
judge^f probate to devote his time to this 
kind of business. It is quite as clear that it 
1^ not the duty of the register. It is the bu- 
siness of the register to make out official pa- 
pers only — those which have been already 
enumerated as issuing from the probate of- 
fice, such as letters, warrants, and decrees; 
and not those which come into it ; those 
which are merely deposited tiiere by other 
persons to be recorded, such as accounta of 
administration and guardianship. It might 
as well be contended that it is the duty of a 
judee of the supreme judicial cotirt, or a 
clerk of any common law court, to make 
out the writ, pleadings, and other formal 
pa|^rs incidental to a suit. If then the Re- i 



spondent did this service, he did what h« 
was not officially bound to do, and what he 
had a right to charge for, like any other ser- 
vice no way competed with his office. Did 
he seek this kind of service ? That be did 
not, has been not only proved, but conceded. 
Where then is the corruption of the case ? 
But it is a fact that the sum of $\i was 
charged and received. The first impression 
produced by the early part of Whiting's tes- 
timony, indeed the witiless's own impression 
at first, was, that this $\i was a large sum 
in regard to the service rendered. But oo 
es^aminipg the original papers, the witness 
acknowledges that he was altogether mis^ 
taken --that he had forgotten the proportion 
of labour bestowed upon them by the Res- 
pondent. He perceives that there were 
five or six accounts in the whole, and that 
a great part of each stands in the Judge's 
own hand-writing. He says that the busi- 
ness occupied him about two days, that he 
was obliged to make a number of long calcu- 
lations, and that whenever he got into any 
difficulty be went to the judge. For all thtr 
labour and service the judge, when the ac- 
count was completed, charged three dolbrs 
to each of the wards who had been benefit- 
ted by it. If this be corruption, your Hon- 
ors will find it at every turn. But if the 
charge had been a hundred dollars in the 
whole, instead of fifteen, I do not see that 
it would have afforded any evidence of cor- 
ruption as a judge, or that there would have 
been the slightest foundation for a convic- 
tion upon the charge of misconduct and 
maladministration in office. * 

As to the eighth article, I did f nppose. 
Until I was infi^rmed upon inquiry of the 
Hon. Managisrs that they still insist upon it, 
that it had been given up— that it bad been 
made an end of by their own testimony ; 
for on attempting to prove the allegation in 
this article, how does the evidence turn out ? 
Mr. Crosby is asked, did you receive any 
directions from the judge concerning the 
account mentioned in the article ? Have 
Tou ever advised with him about it? And 
he answers, no — never. Did you efer pay 
hitn the sum of two dollars for his services 
as counsel ? He still answers, no — never. I 
understand the Hon. Managers mean to 
submit the case upon this article to the 
j'ldgment of the Court, this evidence not- 
nvithstanding. On what ground indeed I 
am at a loss to conjecture-sunless they mean 
to rely upon the expression in one of the 
accounts wliich was produced, which men- 
tions the sum of two dollars paid for assist- 
ance^ What for, wben» where, to whom, 
and every other iittportant particular con- 
cerning it, does not appear. But I have 
satd enough upon this subject. It were a 
mere waste of my own time, and of your 
Hoi^urs' time, to make any more remarks 
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upon this article. Tb« allegation in it is 
wholly unsupported by the evidtnce^ and it 
ouzht to have been, it roust be abandoned. 

The ninth article is giren up by the Man- 
agers. With respect to the tenth, I am un- 
certain whether it is to be argued or not, but 
it seems that it is not given up. We were 
willing to admit the article. It contains no 
crimf that we can perceive. The Hon. 
Managers hoivever chose to offer evidence 
to prove it, and the evidence was conforma- 
ble to the allegations. The facts were as 
follows ; Peter Stevens was sued as execu- 
tor in his own wrong of his father Simon 
Stevens, and wanted to know if he could 
avoid a Judgment obtained against him, by 
taking out letters of administration. The 
Respondent told him he thought he could 
not. There were but two heirs ; they were 
the only parties interested, and they were 
both satisfied. The Hespondent told Ste- 
vens that the expense of taking out a letter 
of administration would be twenty or thirty 
dollars and that it would be of no advantage. 
He advised Stevens not to take out a letter 
of administration, but told him he would 
grant one if be wished it. Stevens was 
satisfied with ti>e advice and followed it, and 
he paid the Respondent two dollars. The 
Hon. Managers mUst maintain that the Res 
spondent could give no advice on any subject 
to any client without being guiiiy of a crime, ' 
or the article cannot be supported. 

The eleventh article charges the Respon- 
dent with having given advice in April, 1818, 
to Josiah Locke as administrator and to his 
attorney, relative to making out an adminis- 
tration account; in oidcrto rectify a mistake 
which had been made by the administrator 
in a previous partial distribution of the es- 
'tate; and with having received for this ad- 
vice, and as the counsel of Locke, the sum 
of five dollars. The facts proved arc that 
there was a decree for the distribution of 
$8000 — that the administrator, who was also 
one of the heirs, not having the decree with 
him, or for some other reason, had paid 
out to others the whole sura, retaining no 
share for himself. The question then was 
how to do justice to himself. It is stated 
that he applied to the Respondent for infor- 
mation. There was no controversy ameng 
the heirs,* they were perfectly willing that 
justice should be done, and the only ques- 
rion was how it could be done. I would here 
ask the Hon. Managers, whether they rely 
on statutory provision, as prohibiting the 
Respondent from giving advice in any case 
to an administrator, or on the comm.dn law, 
for maintaining this charge. 

Mr. SHAW. If »he counsel means iQ 
ask whether we consider the chars:e as com- 
ing within the provision of the statute of 
1818, we reply that we do not; that statute 
was passed but did not go iato operation be- 



fore the facts alleged took place. But w« 
contend tliat there are other statutes which 
apply to this case. 

Mr. HOAR. I was in hopes to have 
been saved the ^trouble of going into a con- 
sideration of the statutes on this subject. 
The Hon. Manager says there were statutes 
previous to the law of 1818, in operation at 
this time. The first provision which I find 
is in the provincial law of 17£d. Jin, Char. 
451. This statute says that whereas several 
of the judges of probate ape, or may be jus^ 
tices, either of the superior court of judica- 
ture, or of the inferior Court of common 
pleas, before whom actions are oftentimes 
determined that relate to the decree of such 
judges of probate, it is therefore enacted, 
that no judge of probate shall have a voice 
in judging or determining, nor net as attor- 
ney in any civU action which may nave rela- 
tion to any sentence or decree passed by him 
in his office of judge of probate. I did sup- 
pose that the Hon. Gentlemen would not 
contend that this provision could be so strain- 
ed as to apply to the present case. Such a 
construction gives rise to this absurdity, that 
if the Respondent is prohibited by it to act 
as attorney, he is equally restrained from 
acting as judge. He could not pass a de- 
cree. If the gentlemen contend for one, 
they must also for the other. The manifest 
interpretation of this law is that given by the 
learned compilers of the volume in the mar- 
ginal note ; — ♦* No judge of probate to be 
judge or attorney in another court in any 
cause wherein he has passed a decree." — 
Suppose an appeal from the decree of a judge - 
of probate; the object of the law was that 
he should not revise his own decision in an- 
oilicr court, nor appear as counsel in a cas^ 
in whith he had decided as judge. The 
next statute was passed soon after the const ir 
tution went into operation ; when the laws 
relating to the same subject being scattered 
in many ))laces, it was thought proper to 
make selections, and collect them into one 
law, with such alterations as experience had 
shown to be expedient. The law of Mar. 
10, 1784, is one of this kind, embracing sev- 
eral provisions as to guardians, executors, Slc. 
The 10th section contains the very words uf 
the law of 17£7, omitting the preamble. It 
cannot bo successfully contended that judges 
qC probate are prohibited from giving advice 
in any case; it certainly cannot be argued 
that these statutes intended to prohibit them 
from judging in cases before their own court. 
I am not aware of any other statute to which 
the Hon. Managers allikle. 

Mr. DUTTON. We read those statutes 
and none other. 

Mr. HOAR. I do not see then any stat- 
ute provision on the subject, to prohibit the 
Respondent from giving the advice mention- 
ed in this article. The point is too clear ta 



TKIAL OF JUDGE FR£SCOn\ 



§9 



rtquirs arguins. The statute of Feb. 1818, 
was not in operation at the time. This con- 
tains the same provision as the two former 
ones, with the addition of a prohibition to 
judges of probate as to their acting as coun- 
sel for or against any executor, administra- 
tor or guardian, as such, in any civil action. 
It is not necessary to comment on this stat- 
ute, as there is no charge to which it is ap- 
plicable. This article then, as it has no 
statute to support it, must be grounded on the 
common law ; and here again I must confess 
that I am not aware of any authority by 
which it can be maintained. 

Here let me ask the attention of this 
Hon. Court to the situation of the judge of 
probate giving advice. It is not the case of 
a man applying for advice, alleging a wrong 
done him, and demanding right. There is 
no complaint of a contract being made and 
broken, and no defendant denying. It is 
not a case were there are contending par- 
ties. In the seventh article, for instance. 
Whiting wa^ a trustee simply, exercising 
his trust by authority of law under an ap- 
pointiuent by the jud ge of probate. Certa in 
property is entrusted to him to be disposecl 
of. He is desirous to exeeute the trust faith- 
fully. For this purpose it is necessary that 
he should observe right forms in transacting 
the business. The object of this is that the 
wards when they become of age, and any 
other person who is interested, may be able 
to go to the records and see what is done in 
the case, and whether it is done right. The 
witness who is the only person appearing, is 
desirous to have it done right. Some 
person skilful in the mode of conducting 
business at the probate^ court must prepare 
his papers. The witness himself is unable. 
The Respondent unwillingly, as it seems 
from the testimony, undertakes the labour 
and drudgery of preparing theso long ac- 
count^. There is no law to make it his du- 
ty. II he is willing however to prepare 
these papers, what principle is there either 
of law or common sense to prohibit him ?- 
What influence can it have on his mind to 
make him less capable of judging than if 
some other person had prepared the same 
papers ? One party is as much interested 
to have them properly made out as another. 
There are no contending parties. This is 
not to be compared with, and no way resem- 
bles, the case of a judge giving advice to a 
party contendini; before him. It is not, for 
exaiupie, at all UkeliOring's case, as charg- 
ed in the article. Every person would say 
that it was not improper to 'do ivhat was 
done by the Respondent for Whiting. — 
There can be no doubt that it was n«t wrong 
to prepare the papers. The question then 
is, whether it is wrong that he should be paid 
for his serv^ices. If it is understood to be 
tlieduty of the judge oT probate to perform 



these services, there must be two or mor« 
judges in each county. One judge and one 
register are not enough to execute the duties 
required of them. It was proper that some* 
body should prepare Hhese papers, and al- 
though the Respondent was not obliged to do 
it, there was no impropriety in his doing it if 
he ohose ; and if it was not improper for him 
to do it, then it was not improper for him 
to charge a reasonable compensation.. No 
'one will say that a charge of three dollars a 
piece to eacli of the wards for the labour 
which has been exhibited,^ was exorbitant ; 
on the contrary, it was a very moderate and 
reasonable compensation. ' 

I now proceed to a consideration of the 
twelfth article. This contains a charge al-, 
together different in its nature from any one 
of the others which has been laid before 
your Honours. Theessence of it, that part 
which, if any, constitutes the criminality of 
the R«:spondeni's conduct, is perhaps the 
sameasiii theotheis; but in this there ar.e a 
number of circumstances of so base, so de- 
grading a character, that 1 am perfectly ready 
to join with the Hon. Managers and say that 
if the charge is true, there is no name to give 
it; I have no name for it ; and I have 
no name for that man who has brought it 
forward, if the story is false. The Hon. 
Managers will concede that his conduct 
is as base, as vile, as imagination can con- 
ceive. The article states in substance that 
in June 1815, at a probate court at Framing- 
ham, one \lpheus Ware was present and 
conversing with another person named Grout, 
respecting the property belonging to a ward 
of said Ware — that the Respondent over- 
heard this conversation, and proposed to the 
parties to give them his adviee — he gave 
advice accordingly, they being willing 
enough to hear, supposing it to be his du- 
ty to give it — that the Respondent howev- 
er demanded a fee of five dollars for his 
compensation — first of Grout, who refused 
to pay, saying that it was only his duty 
to give the advice — that the Respondeiat 
then left the Court, business and suitoks, 
and followed Ware down stairs and de- 
manded the five dollars of him — that Ware 
refused, alleging that the overseers would 
object to allowing it to him in his guardi- 
anship accoimt, but the Respondent to 
overcome his objection said that it might 
be put info his account and allowed and 
the overseers need knovr nothing about it 
— that the money was then paid, placed, 
in the account, and allowed. 

There is something in this statement, so 
strange in itself, so improbable in its nature, 
that though it is susceptible of proof, yet 
every meiriber of this Court, before he will 
believe a charge of conduct so grossly base, 
will require evidence of the strongest and 
most irresistible character. Where a charge 
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of this description is raide, the role w^hich 
everjr imelligeni man of honest and just feel- 
ings pursues in his intercoarse with the 
world, is certainly not less correct here. 
Any person, before-he would believe a story 
of this kind, would critically inquire, what is 
Ihe standinic of the reporter ? Is he a man 
long known for his habit of telling the truth ? 
Hashe.no feelings of enmity, no sinister 
views, no selfish motives ? I believe every 
person do^s make these inquiries. The gen- 
oral course of the mind is that if either of 
these questions is not answered in the affirm- 
ative, .it is a ground for suspending the judg- 
ment. There is hesitation, a balancing of 
doubts at least. If there is enmity, we do 
not come to the conclusion that the party is 
to be convicted on this testimony. What 
are the facts in this case ? What is the 
sitoation of the witness? Has he no bias? 
Is he a perfecily fair witness in this trial? 
It is a well known rule in courts of com- 
mon law, that if a man charges another 
with the oommission of a crime, and makes 
himself au accomplice, his testimony is not 
to convict the person acoused, and it is the 
constant practice to require some other evi- 
dence. This is perfectly good law to be 
applied every where. How stands the wit- 
ness in this case ? Is he a man of incorrupt- 
ible integrity ? Taking his own story, is he 
not something like an accomplice? He was 
fully satisfied that this was not a fair charge 
against his ward, and that he ought not to 
pay it — that it was altogether a wrong 
charge ; yet when, from his own story, he 
IS told that it should not eome out of his 
pocket — that it should be charged to his 
ward in the account and be allowed, then 
he is perfectly willing to pay it. The only 
difference in point of criminality is, that the 
Respondent is the first pro[K>ser of the pro- 
ject. Here is a black conspiracy between 
the Respondent and the witness to cheat 
the ward ; only the Respondent first men- 
tions it, and the witness acquiesces. This 
course the witness sa^s was adopted. Per- 
liapi any honorable, fair-minded man in the 
situation of the witness, convinced, as he 
tnys he was, that the charge ought not to be 
paid, would be induced to act as the witness 
says he did. I am mistaken however if it is 
so ; but I very much doubt whether such a 
a mind as a witness ought to have would 
consent to pay the demand and charge it to 
his ward. I do not know that he might not 
possibly, to avoid importunity, have paid the 
five dollars, but he would never have charg- 
ed it to his ward ; at least unless my feelings 
and views are entirely mistaken. Your 
Honors otight to hesitate before you pro- 
nounce judgment on this evidence. But for- 
tunately for the Respondent, the case does 
not stop here. This is not all, that the wit- 
cess has sworn he paid the demand, impres- 
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sed as he was that it was highly improper ; 
it is proved besides that he has a most vin* 
dictive and deadly hatred against the Res- 
pondent, for some cause, or none. It is 
sworn that ha hat threatened to get the Res- 
pondent indicted ; not on this subject bat 
some other. The Court would not l^t us 
go into that ; . it is enough for us to have 
shown that there is a vindictive spirit. If 
I am not altogether mistaken in my 
views of the rules which would govern a 
judge, or any other person of fair mind, in 
making up an opinion on a subject of this 
kind, they would lead him not to condemn 
on the credit of such a witness and for such 
a story. But we have also positive evidence to 
disprove this story. We have the deposition ef 
Nathan Grout, who states that he attended 
this probate court on other business — that 
he had previously assented as overseer to 
to the allowance of Ware's account — tbat 
aAer the business of the court was nearly 
done, he himself applied to the Respondent 
for his advice — that he was stating the cir- 
cumstances of the case to the Respondent 
— that Ware interrupted h|m, and took the 
story from him, and concluded the state- 
ment — that the Respondent went into a con* 
sideration of the case and gave advice as to 
the course to he pursued— -that he then told 
Orout he must pay him five dollars for his 
advice ; which Grout refused because be 
thought the advice ought to have been giv. 
en without fee — that the Respondent per« 
sisted in his demand, and Grout offered to 
give him three dollars but the Respondent 
declined receiving it, and Grout then went 
away. This deposition directly contradicts 
one of Ware's statements ; it positively de- 
nies that the Respondent voluntarily prof- 
fered his advi)^, without being applied to. 
Not that this is material as to the criminality^ 
of the Resprmdent, (it may be howevOr,' 
though it will at least admit of a question 
ivhether there is any crime in giving advice 
without being asked for it) but it is material 
as it flatly contradicts Ware's testimony in 
an important statement, and strips the case 
of one of the features which give all the 
appearance of meanness to the transaction. 
Is it right and reasonable to credit a witness 
who comes and tells this story, in pursuit 
of justice as he says, but in pursuit of dark, 
malignant, cowardly revenge, as we say ; 
whose own conduct has been of the descrip* 
tion observed upon ; and whose testimony 
is directly contradicted as to one part, hy 
another unprejudiced witness, who says that 
the story as fat as it relates to transaptions 
in his presence, is not true ? Will not this 
destroy Ware's testimony on other points ? 
We cannot follow him as to the transactions 
in the lower room, for these are laid where 
no person was present to disprove them. I 
cannot believe that your Honours who Jiave 
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tositcfa feelings as the witness, and who 
will wait unquestionably for evidence that, 
deserves credit, I cannot believe that jrou will 
allow any weight to this testimony. If the 
Respondent could not give advice in this 
ease and receive compensation for it, then 
no doubt he is guilty^ The statement in 
Orout^s deposition is admitted to be true. 
Grout asked for advice, the Respondent did 
give it, and did demand and receive com- 
pensation, and the amount was charged in 
the account, and was allowed. Inhere was 
nu law against all this. Unless your Honors 
believe the additional circumstances stated 
by Ware to have taken place in the lower 
room, which do not contain the essence of 
the criminality charged, but only serve tlD 
present the transaction in a base and odious 
li^ht, the R^pondent has been guilty of no 
misconduct. Was this a case in which it 
was proper for a guardian to ask advice ? 
fiere was property which it was desirable 
that the guardian should get under his con- 
trol ; he did not know how and he wanted 
advice, ^f this was not a proper case for ad- 
vice I know not what is. And why should 
not the Respondent give advice in this case? 
tt was not a case tliat could by any possibili- 
ty come before him as judge. I can see no 
reason why it was not proper for him to give 
it ; and if it was proper for him to give it, 
why should he not be paid for it, and why 
should not the guardian pay for it ? This is 
the case, stripped of the odious colouring 
existing in the mind of the witness. There 
is nothing in the transaction that is not per- 
fectly fair and right and defensible, nothing 
but what every honorable man might have 
done. Some men might have acted differ- 
ently. Some persons after earning the mo- 
ney by their services, might have said, if 
these men do not choose to pay what I am 
justly entitled to from them, let them go ; 
but as far as the law is concerned, there was 
nothing that was not right and proper in the 
Respondent's insisting on being paid. 

The thirteenth article the Managers have 
expressly given up. The fourteenth article 
charges that the Respondent was the counsel 
of John Walker, administrator of John Wal- 
ker deceased — that he gave him advice re- 
specting the administration of the estate — 
tnat he received as fees for his advice at one 
time |5, aAer wards $15, and at other times 
other sums amounting to $IZ0 — and that as 
judge of probate he allowed these several 
sums in the administrator's account. The 
proof in relation to the $5, is that Walker 
was attending a probate court — that a ques- 
tion arose between him and another per5on 
respecting the boaird of one of the minor 
cmldren ; they wished the Respondent to 
decide it as arbitrator— he declined at first, 
but they urged him, and he said that after 
tho court was over he would attend to it — 
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he did so and charged and received |I5. l 
suppose that as it was a case that could not 
possibly come before him to decide as judge^ 
it was perfectly proper for him to act in re- 
lation to it either as counsel or referee. The 
second part of the charge relates to advice 
respecting a license to sell real estate. This 
was a case in the court of common pleas — 
one which could not come before himself as 
judge and never has* The Respondent gave 
advice ; what it was, is not stated ; and re-, 
ceived, not ;$15 it seems, biit only a part of 
it. tn all this I can see no criminality. In 
refation to the principal sum of til SO, the 
witness states that his father was a "member 
of a copartnership engaged in purchasing 
baiiey and hops and shipping them. A suit 
was brought against the surviving members, 
of the firm for money received to the use of 
the plaimiff. It was admitted that if the 
money was received by any body, it was by 
the father of the witness, and that if recov- 
ered, it would be a fair charge against the 
estate. Tlie other partners told the witness^ 
that if he did hot defend the action, they 
would be defaulted, and come upon him for 
their remedy. He aereed to assUme the 
defence and retained the Respondent as his 
counsel to attend to the cause. The Res- 
pondent did so, at difi!erent places*. The 
witness says also that there was another suit 
si^niiar in its nature to the one t have been 
speaking of— -that he is uncertain whether ;t 
was ever entered, but if it was, that the Res- 
pondent had charge of it. From the cer- 
tificate which has been read it appears that 
thh action was entered, and continued sever- 
al terms of the court in the county of Mid<« 
dlesex. As a compensation for all these va^ 
rious services the Respondent has received 
the sum mentioned of $\20, Whether 
he received little or much for these services^ 
is ho question nbw. The amount is materi- 
al only so far as it is necessal'y to determine 
whether the Respondent acted corruptly in 
allowing it in the administrator's account. 
What cirime there is in this, I stand here t« 
learn. There is no statute or principle of 
common law ngniost his appearing as coun- 
sel in the case ai)d receiving a Cotnpensation 
for his services^ and 1 can discern no impro- 
priety in his allowing the charge in the ad- 
ministrator's account, it is a custom that 
is universal) and there is no reasop against it 
The fifteenth article the Respondent's 
counsel were willing to admit; But the 
Hon. Managers refused to accept oiir admis- 
sion and attempted to 'prove the charge : and 
in this it seepis to me they have wholly /ailed* 
your HonorsVminijtes will determine. Th^ 
witness, Wood, staled that be applied to the 
Res|JQn^eiit for advice at Groton as to the 
estate 6f Jonas Adams^ of whom his sister 
was executrix — that he received advice and 
paid ten dollars for it. What that adticc? 
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was, whether it was wrong or Hght does not 
appear. The Managers introduce papers to 
show that there was an application to this 
Respondent fer administration de bonis non^ 
which was refused — that there was an appeal 
from this decree, and that it was reversed. — 
The Managers contend that your Honors 
are to infer from this that the Respondent 
gave advice in a case which might come be- 
fore him and did come before him — that he 
adjudged on it and that his decision was re- 
versed. The connexion between this testi- 
mony and these inferences is invisible to me. 
The facts exclude the possibility of his be- 
ing called on to adjudicate in the case. It 
is only shown that the advice related to the 
estate's being liable for the support of a poor 
person. This was wholly a question of in- 
dividual concern. The whole property be- 
longed lo Dorcas Adaius the executrix. If 
the estate was holden for the support of this 
poor person, the money came out of her 
pocket ; if it was net holden there was so 
much the more left for her. Look at the 
records of the supreme court — there it is 
true the supreme court ordered Dorcas Ad- 
ams to be notified ; but it dees not appear 
that she paid any regard to it ; it was no af- 
fair of hers. I do not understand the course 
of reasoning of the Hon. Managers. I do 
not see how th« law can be applied to the 
facts, so as to furnish the least evidence of 
criminality. 

I have now, Mr. President, submitted all 
the remarks which I intended to make in 
relatton to this cause. I am sensible that I 
have severely taxed your Honors* patience 
and attention, but I have endeavored to be 
as brief a^ possible. There are several 
points of law and fact which I have not 
touclied, but have left intentionally, and 
shall leave» to the gentlemen who are asso- 
ciated with me in the defence. 

Mr. Hoar finished his remarks at 5 min- 
utes before one o'clock ; when the court be- 
ing about to adjourn, Mr. BLAKE request- 
ed on account of his feeble health, that he 
might be permitted to proceed in the obser- 
vations he had to make, until the usual hour 
of adjournment. The Court accordingly 
epnsented. 

Mr. BLAKE then proceeded : — 
pf r. President, ' 

Having engaged, a few days since, unfor- 
tunat-ely as I now fear, both for my client 
and hiyself, (considering the present misera- 
ble state of my heokh) to afford all the little 
pcofessional assistance in my power, as one 
of the counsel for the Respondent, I will, 
wii& your pesmissioiir and that of this Hon. 
Court, proceed to submH the views which I 
fiave taken of the very serious and interest- 
ing subject now under con94deration. 

In the performance of this duty it will be 
Wijf, ende&vur, Sij, ihroughou: the whole 



course of my remarks, to abstam^, as (kr a» 
may be practicable , from a merereiteratioa 
of any of the arguments ancf observations 
which have already been addressed to you 
in behalf of the Respondent. It must be 
obvious^ howefer, that the complete ftilfil- 
nient of this intention cannot but be attend^ 
ed with very considerable difficulty. 

On the first day of the session, there was 
submitted to this Hon. Court the written 
plea and answer of the Respondent, con- 
taining not only the denial oi the charges- 
laid against him, but accompanied also by a 
pretty full disclosure of the grounds intend^ 
cd to be assumed in his defence, both as to 
the law and the fact of the case. 

In addition to this, there have been pre^ 
sented to the Court, by my learned and 
very able associate who has just concluded 
his address, and whose familiar acquaintance 
with the cause has enabled him to do the 
most ample justice to it in all its parts, so 
complete an analysis of the principles of the 
law, and the matters of fact on whioh the 
counsel for the Respondent depend for the 
maintenance of his defence, that it would 
seem indeed, as though little, if any thing 
were remaining^ either in the way of argu- 
ment, or elucidation, to be urged by his col- 
leagues who are to follow him. 

Under such circumstances, Sir, it would 
be difficult fer any one, and I am apprehen- 
sive it will be absolutely impossible for my- 
self, in the course of the remarks which X 
have to submit, to refrain from falling into 
the same course of reasoning which has al- 
ready been adopted in the defence, or l» 
avoid entirely the repetition of arguments 
which have already been sufficiently stated 
and enforced. Having, however, employed 
much reflection upon the case, I do indulge 
the humble hope, notwithstanding the dis- 
couraging circumstances which have been 
mentioned, that it may yet be in my power 
to present some views of the subject, that 
may be deemed worthy of attention, and 
which have not hitherto been completely an- 
ticipated. 

The ease which is.now on trial, Sir, I con- 
sider to be the case of a criminal prosecu- 
tion, before a court of judicature ; and 
hence, that in this, as in all trials of crimes 
and offences in such a court, the objects of 
enqtiiry and examination, afe ; — 

First, The nature and form of the accu- 
sation. 

SeconlSly, The facts whicli have been 
established' in support of it ; and 

Thirdly, The ptmciples of the law, 
which are applicable to both. 

With regard to the nature Am} form or 
the accusation, as we find it in the artfdes 
of impeachment, I shall have occasion, at 
another stage of the di^scussion, to entreat 
the serious attetition of this court to soni& 



TRIAL OF JUDG£ PBESCOTT. 



103 



"•^MervatioBs, tail references to books of ae- 
Icnoivledged authority, which, it would be 
incoasiscent with the course ' of argument I 
•had proposed to pursue, to bring before 
3^r BoQprs at the present moment 

It will be conFenient for me, also, to defer 
to a future period the remarks I have to 
make upon the questions of fact wl^ich arise 
an the case. There is, . as I think, Sir, a 
f reat and most solemn question which pre- 
sents itself at the Yerj front of this cause, 
and which in its nature is preliminarj to all 
«ther considerations. It is the great question 
«f constitutional law, respecting the legal 
icharacter and jurisdiction of this High aiwl 
Honorable Court, in relation to the subject 
of trial bj impeachment ; the nature of tha 
delinquencies whjch may be tried and pun- 
ished, within the proper sj^ere of its con- 
stitutional jurisdiction ; and the legal rules 
and principles, by which its inquiry and de- 
cisions in such cases should be governed., 

I am not insensible, I assure you, Sir, to 
the manifest difficulties and embanrassments 
which must, necessarily, attend the discus- 
sion of these great qpid most interesting 
questions. Under the constitution and the 
laws of this Commonwealth, the predica- 
ment of counsel who ar« called to conduct 
■the argument in a case of impeachment, as 
well as of the Court who are to hear and 
decide upon it, is obviously attended with 
naany perplexities, which are not experienc- 
ed in the trial of cases, either civil or crim- 
inal, in the courts of ordinary jurisdiction. 
On the present occasion. Sir, we are under 
the necessity of proceeding to the discussion 
«f intricate and most interesting principles ; 
principles, which lie at the very foundation 
of our civil compact, and yet we are desti- 
tute of the aid of cases and precedents, 
which are emphatically denominated the 
^' y^y law'' of the common law judge, in 
ordinary cases which come before him, and 
%vi(hout which he would feel as though seat- 
ed in the midst ol* clouds and darkness. 

Precedents, Sir, ar£ the very liabt and life 
of the judge, in all our courts ibf inferior 
jarisdiction ; the great fountain from whence 
he draws most qf that wisdom and learning, 
by which his deliberations are guided, and 
llis decisions are regulated. 

It is, how^ever, the misfortune of this 
Honorable Court, convened as it is for the 
exercise of its judicial functions, under the 
constitution of this Cotnmon wealth, that it 
cannot, as I shaH presently attempt to shew, 
avail itself of much assistanee in the course 
of its deliberations upon the case now on 
trial, either from the practice in such cases 
in this Commonwealth, or from the learn- 
ing and information of other ages and na- 
tions. 

A.S to parliamentary usage, which is 
jevery tiling in England, io regard to the tri- 



al by impeachment, we have nothing of 
this kind to guide, and to direct the course 
of proeedureon the present occasion. Un- 
dqr our present free, and admirable system 
of government, we have, thank God, no ex- 
ample of an omnipotent parliament ; and of 
course we cannot refer to any parliamenta- 
ry law or usage, of sufficteat authority, to 
regulate the trial oc decision of the great 
cause now under consideration. It is then, 
Sir, principally by the light of our own un- 
assisted reason, that we may hope to discov- 
er the proper path which ought to be pursu- 
ed. It is by a critical examination of the 
theory of our government, and the free and 
liberal principles upon which it was estab- 
lished ; it is by an attentive and scrapuleus in- 
spection of the constitution ef Massachu- 
setts, in all its parts whioh have a bearing on 
the question, and by thus ascertaining its 
true spirit and intention, in relation to this 
great subject of impeachment, that this Hon. 
C/Ourt, learned and intelligem as it is, can 
«ver be enabled to make up a decision that 
will do justice t« the citizeri, and give lioaor 
to the State. 

I have already said, and I will here take 
occasion to repeat the remark, that in this 
Commonwealtii you have no precedents, 
and no established, legitimate usage, wber^ 
on to found your opinions as to the law of 
impeachment. The constitution of Massa- 
chusetts, is now about forty yents, old ; and 
from my own observation and experience, 
connected with the information which has 
been given me by others, I may' venture to 
affirm, with confidence, that never since the 
period of Ks adoption to the present day, 
has there been a single instance of an ira- 
peaehment, involving any question as to the 
constKutional powers and duties of this 
hi^h tribunal, in the decision of such a case. 
The truth is. Sir, (and the etrcumstance is 
one that should fill the bosom of every citi- 
zen with unspeakable thankfulness to the 
great Giver ot all blessings) that the streams 
of justice have been flowing so smoothly 
and quietly through our land ; every de- 
partment of our government, surrounded as 
it is by an inteflligent, and watchful people, 
has been accustomed so to feel its depen- 
dence upon that people, that scarce!^ a mur- 
mur of complaint has ever been heard 
amonjg us on the score of injustice or op- 
pression in any act of our civil rulers. 

Indeed » since the first formation of bur 
civil compact, its operations throughout, like 
those in the order of nature, have been "s« 
silent and harmonious, and have come so 
seldom in contact with us, that we enjoy its 
blessings, %vith scarcely the consciousness of 
being governed ; that we are almost insensi- 
ble to the existence of this superintending 
power." 
It is nevertheless true, that within tlie ' 
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compass of forty long years, three or four 
solitary instances of trial by irapeachmenc 
have occurred in this Commonwealth. Of 
these, two I believe resulted in a conviction ; 
and I feel myself justified in stating, that in 
neither of X\\9 instances alluded to was there 
any point of constitutional law, involved in 
the inquiry. IJaving had the honor of be- 
ing myself of counsel for the respondents, 
(who were justices of the peace] in two of 
the cases I have referred to, I am enabled to 
speak with certainty |n relation to the na- 
ture of those cases ; and I do well remem- 
ber, that the only mquiry, in these cases, was 
merely as to the state of facts, without draw- 
ing into discussion any contested question as 
to the law of impeachment. Sueh I have, 
^Iso, reason to believe was the nature of the 
Inquiry, in th^ other cases which have been 
^nu4ed to, 

Thus it is seen, that in the absence of all 
precedent and usage, it will be the business 
of this Hon. Court, to consider and to settle, 
for the first time, in this Commonwealth, 
the legal and constitutional principles, which, 
pot only now, but in all future lime, shall 
regulate and govern the trial by impeach- 
inent. 

In this view of the subject, Sir, it would 
be quite superfluous for me, to remipd this 
honorable and most intelligent Court, many 
of whose members are from among the most 
enlightened lawyers and statesmen of bur 
land, of tlie immense, qnspeakable impor- 
tance of the case upon which it is now call- 
ed to decide. The subject is, indeed, of in- 
finite moment to the Rdspondent at your 
bar, as involving every thing near and dear 
to hini on this side the grave. All this, 
however, is but the concern of a single, sol- 
itary individual, an almost imperceptible 
part of a whole community ; and it is not 
to be expected that his welfare or misery, or 
even his life or death,.can be the subject of 
great public solicitude, or sympathy.. 

The question however is infinitely inter- 
esting in a public point of view ; and upon 
the manner in which it may eventually be 
decided, will in my opinion most essentially 
depend the future character and happiness, 
pf this hitherto, much favored community. 

Accqrding to the doctrines which were ad- 
vanced by an Hoo. Manager in behalf of 
the House of Representatives, who opened 
this prosecution, and which were virtually 
reherated by one of his learned associates, 
^t a subsequent period, the great question 
Avhich first presents itself to view, is no other 
than this.; whether, in this land of liberty, 
in this boasted republic, which we speak of, 
most emphatipally, as a government of laws 
and not of mjen, there is nevertheless one 
great department, ivhose jurisdiction and 

fower in certain most important cases, are 
l^splutely boMndless, a no beyond the eontrol 



of any known principle or rule ; whether 
it could have been the intention of thjit con- 
stitution, which hitherto we have been ac- 
customed to regard, as the most perfect 
model of government that was ever formed 
by a free and enlightened people, to invest m 
one department of that government, the un- 
limited power of adjudging and condemning, 
and of inflicting almost the greatest of all 
earthly punishments, according to its own 
qiere pleasure and discretion. 

Sir, I have long entettained the belief, 
that there had prevailed among a portion of 
the people of this Commonwealth, many 
▼ague and dangerous notions respecting the 
subject to which I allude. The sentiment 
has become quite too prevalent.in the com- 
munity, and it has, in fact, been expressed 
more than once in my hearing, since the 
cominencement of the present trial, that for 
any petty delinquency, any little aberration 
from the exact line of official duty, any thing 
indeed unseemly in the conduct of a civil 
magistrate, which in the opinion of this 
Court, may have rendered him unfit to con- 
tinue in office, whether the delinquencies 
complained of were or were not such, as 
should amotint to an ofifence against any 
known law of the land, still it would be 
competent for this Court, in suph cas^ in 
the plenitude of its great and extraordinary 
jurisdiction, to condemn and to remove up- 
on the process of impeachment. 

What is this. Sir, but to render utteirly 
idle and nugatory that other provision in our 
constitution, respecting removals upon the 
address of both Houses, which was obvi- 
ously intended as a remedy for cases which 
Goqld not be reached by any other mode ? 
Contrary to every principle of justice, and 
every legal rule of construction, this would 
be in effect, completely to confonnd the two 
modes of procedure provided by the consti- 
tution in regard to the removal of civU mag- 
istrates, and to leave it with the mere naked 
discretion of the two branches of the Licgis- 
lature, |p adopt the one or the other, as 
might best suit their own taste or conven- 
ience. Mr. President, I bad, until this day, 
entertained the hope and the belief, that 
sentiments so utterly fallacious, so dangerous 
and alarming in their tendency, so obvious- 
ly at variance with every principle of our 
excellent constitution, had been confined to 
the more unthinking and less informed por- 
tion of our community ; I have however per- 
ceived, with no less regret . than astonish- 
ment, since the commencemenf of this trial, 
that the errors to %vliich I have adverted, 
have found their way to much more intelli- 
gent and exalted minds. So true is this in- 
deed tha^ more then one of the Hon. Man- 
agers, who have had occasion to address 
you in support of this impeachment, and 
who are so highly distinguished for tlieii^ 
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. learning and abilities, have, as I think, pret- t 
ty clearly evinced in the course of their re- 

' marks, that even their cultivated and well 
disciplined minds are not entirely unaffected 
by what I had hitherto supposed were but 
mere comraoa and popular errors and prej- 
tidices. 

In relation to this particular subject, I 
deem it to be my duty, Mr. President, before 
I proceed to state more specifically the pre- 
cise points of law, and the constitutional 
grounds on which we shall rely in mainte- 
nance of the defence of our client, to notice 
yery briefly and generally some of the ob- 
servations which fell from the learned Man- 
ager, who first addressed you in behalf of 
the Hon. House of Representatives ; observ- 
ations which appeared to my mind as being 
fraught with the most alarming and frightful 
irpport. 

He assured us however in the outset of his 
remarks (and even this concession; consid- 
ered as a preamble, and a qualification of 
the doctrines which were subsequently ad- 
vanced, did not fail, in some measure to al- 
lay our anxiety for the Respondent,) that 
the Hon. body, of whom he is in part the 
representative, had not been influenced in 
their proceedings by any popular out-(ioor 
rumouis ; nor, indeed by that general spiritN 
of dissatisfaction which had long been prev- 
alent in the community, with regard to the 
ofllcial eonduct of the Respondent, and 
which, if I rightly understood the sentiment 
Intended to be conveyed by the learned 
Manfiger, '< had sometimes beea considered 
*^ as affording, of itself sufficient grounds for 
" an impeachment," but that they had been 
governed by a rule and a principle through- 
out the whole course of their investigation. 
Indeed Sir ! and what is all this but to say, 
that the grand inquest, or in other words, 
the grand jury of this Commonwealth, 
whose presentments relate to the most seri- 
ous subjects, and are brought before tlie 
highest judiciary tribunal in our land, did 
not inhale from the very air they breathe, 
the spirit of this prosecution, nor catch it as 
an infection, by coming in contact with the 
body of the prosecutor? Really, Sir, I should 
imagine the Hon. House oftiepresentktives 
could not feel themselves greatly indebted 
to their learned Manager for so very dubi- 
ous, so equivocal a compliment. Surely, 
Sir, it needed not the eulogium of that Hon. 
Gentleman, nor of any other, to cenvince us 
that, in finding this impeachment, they could 
not have been influenced by any other con- 
sideration than a sense of public duty ; and 
that in the fulfilment of that duty, they must 
have been regulated by principles which 
should govern in such a case. We know, 
and we venerate as highly as does the Hon. 
Gentleman, or any of his associates, the in- 
teiljgenee and purity and magnanimity of 



that exalted branch of the government of 
which I am speaking ; we should therefor* 
be among the last to imagine, that when 
acting as the grand inquest bf the Common- 
wealth, and engaged in the solemn but un- 
welcome business ef arraigning a fellow cit- 
izen, hitherto much respected and esteemed 
in society, they could have permitted their 
minds to be biassed by any floating rumour, 
any popular excitement ; or be influenced 
by any other consideration, than the law and 
the testimony as it appeared before them. 
The observations, however, of the learned 
Gentleman, to which I have hitherto advert- 
ed, may have been, and probably were, iu 
the course of mere incidental remark, and 
are not therefore deserving of further ani- 
madversion. 

Bur, Sir, there were oiher sentiments ad- ' 
vanced by this Hon. Manager, in the open- 
ing of his very eloqOent address to you, 
which are of a much more grave and scurioui 
character ; and which appeared to me, at 
the time, as they stilK do, as being fraught 
with the most dangerous and frightful im- 
port. It was stated by the learned Gentle- 
man, and with a degree of emphasis, which 
seemed to denote his etitire conviction of tb* 
truth of the poshion, that the powers of the 
House of Representatives, with regard to tht 
presentment, and of this Hon. Court, in re> 
spect to the trial of prosecutions by impeach- 
ment, were " absolutely transcendent ;" — 
that this Court, as a Court of impeachment, 
was governed by no common law rule or 
principle ; thut it was bound pnly by its own 
independent opinions and judgment, and 
^ should take its precedents from no other, 
source." Such, I think, were (he senii- 
ments, and if I mistake not, the very words, 
of the Hon. Gentleman to whom I allude. 

And what. Sir, have we here ? In the name 
of God, what is the sort of doctrine which 
the learned gentleman has laboured to es- 
tablish ? Are sentimentb like these fir. to he 
proclaimed in a republic ; fit to be pronoun- 
ced on this solemn occasion, and In (his hall, 
sacreflly devoted to the great cause of liberty 
and law? Are we in the favoured land of 
freedom, boasting of its equal rights, the pu- 
rity and excellence of its civil instiiuiion.% 
the ascendency of its laws over the power 
of men ? Or is the government of Mnssa- 
cluisetts, hitherto the pride and boast of ev- 
ery one who has enjoyed its protection^ sud- 
denly transformed to the image of an aur 
tocracy,to the very similitude of the despot-^ 
isms of Russia and Turkey ? God forbid i 
I trust it will be iti my power, hereafter, to 
demonstrate, that the constitution of Massa. 
chuseits is by ne means obnoxious to so 
foul an imputation. 

Permit me then to inquire, Sir, who and 
what, is this transcendent House of Repre* 
sentatives ; 'his hi^h and omnipotent Court 
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•f impeaehment, thai is tUvated aboYe ail 
common law rules and principles^ that shall 
consult no precedents, but shall kand upon 
its own independent judgment as the only 
rule of iu proceedings. What are these 
departments in our government, in the 
palm of whose hand are coneentrated these 
grMt and preeminent powers ; and of whom 
it may be said, that they hold at the mercy 
of their own sover^go will and pleasure, 
Che honor, the fortunes, and even ihe civil 
rights and privileges, of nhe whole magistra- 
cy of our Commonwealth ? 

Sir, oh recurring to the constitution of 
MassatchusettB, we shall find it contains a 
fiiw plain and, intelligible words, which fur- 
nish an ea^y solution of these questions. — 
Here we find, that notwithstanding the fan- 
cied preeminence and transcendency of any 
departmeni of our government, they are af- 
ktr all but the mere agents and servants, of 
the people, subject to the same laws, con- 
trolled by the same constitutional principles, 
and standing indeed, except as to the fleet- 
ing, transitory honors of their pnblic station, 
upon the precise footing of equality with the 
humblest citizen in the community ! This 
high and Hon. Court is but the mere crea- 
ture of tlie constitution ; from that source, it 
has derived its existence, and it cannot, will 
not, presume, on this, or on any occasion, to 
contravene the high behests of its creator. 
f f then we attentively examine this consti- 
tution, which is the great fountain of all the 
power and authority belonging to any branch 
of the government, we shall be convinced 
tha^ no such arbitrary, despotic principle, as 
that which has been contended for, in rela- 
tion to the subject of impeachment, or any 
•other subject, is recognized, or even counte- 
nanced by any provision in that instrument. 

On the contrary it is most apparent, from 
rcvery view that can be ta4en of the g^nius 
and character of our social compact ; from 
•every thing we know as to the great end, 
.and aim of its formation, that it was the in- 
tention of the illustrious patriot* who fram- 
ed it, and of the intelligent and high minded 
people who sanctioned it, that there should 
xbe a known rule and a law, by which the 
<on£luct,not only of the citrzen, but of the 
magistrate, and every order uf our civil ni- 
ters, shoulil he regulated and governed 4 — to 
the end, as it is emphatically pronounced in 
Jthe constitution, '' that there should be a gov- 
ernment of laws and not of men." In<^d^ 
Sir, tA is this principle, in which consists the 
•very essenee of a free, republican system of 
government, and by which alone it is dis- 
tinguishable from that repudiated monafchy 
M'htcb was thrown off at the declaration of 
independence. It isthis-sameprinciple wthich 
"forms the basis of our civil privileges, and 
^without it, all our boasted rights and iuMira- 
^nitics are but a shadow, a dream ! 
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Onrecurriog to the constitution of Mas- 
sachusetts, it will he clearly seen, that its 
framers were sufficiently aware of the iuesti- 
mablt value of the principle alluded to ; 
and accordingly, that they did not fail to 
give it an application to every order and de- 
scription of men, whether ruler or subject ; ^ 
unless indeed it shall be estajblisbed, by the 
decision of the case now on trial, that this 
high Court of Impeachment is a solitary ex- 
ception, and exempt from its operation. 

I shall not presume to trespass upon the 
patience of this Hon. Court by entering, at 
this time, upon an examination of the vari- 
ous constitutional provisions which might bt 
quoted in illustration of the position which 
has been stated. For the present, I wish 
only to be indulged in submitting a few gen* 
eral observations in relation to that single 
department of our government, of which, if 
I mistake not, the Senate of Massachusetts, 
when assembled as a court of impeachment, 
may properly J)e considered a member; and 
as being subject therefoie, in most respects, 
to the same rules ahd principles, as those by 
which the powers of that department are re- 
strained aiid controlled. 

I refer, Sir, to the judiciary department ; 
and I shall confine my remarks to the high- 
est judiciary tribunal, known to our constitu- 
tion and laws (excepting only this hieh court 
of impeachment which I have now tne hon- 
or to address) namely, the supreme judicial 
court of this Commonwealth. The juris- 
diction of this court, as to every matter, civ- 
il or criminal, arising within the Common- 
wealth, it is well known, is of very great and 
almost unlimited extent. 

It is moreover a court in the last resort ; — ^ 
and its judgments and decrees are final amd 
irreversible. From a superficial and cursory * 
view of the subjeot, it would seem indeed, as 
though every thing dear to the citizen in 
this sublunary world ; his reputation, and 
honor, his liberty, his property, and even 
life itself, were committed to the sovereign 
disposal of the five individuals who compose 
this high tribunal ; five mere mortals, sub- 
ject to tlie like passions and infirmities, and 
frail and fallible, as himself. ^ 

But, Sir, a llnle observation and reflection 
upon the theory of our government, will be 
sufficient to shew us, that this is very far in- 
deed from being the true state oi the case. 
Great and extensive as may se&m to be the 
authority of the high judicatory I am speak- 
ing of^ it ivill be found on examination, that 
it is hemmed in on all sides by certain 
constitutional metes and bounds, that are 
sufficient to f^revent even the possibility of 
abuse in tl>e exereise of this authority ; that 
it is surrounded in fact by a wall, which it 
will not, dare not, attempt to surmount. 

Do we then find in practice, %r, that it is 
the arbitrary will, the displieasure of an in- 
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dignant judge, elevated as he may be upon 
his seat of justice, that we are accustomed 
to hold in fear ; or is it the constitution and 
the law, of which the judge is after all but 
the humble minister, tnat strike terror upon 
the evil doer, and give secuiity and protec- 
tion to the just and upright man ? 

I repeat that the judge is but the mere 
mhiister ol the law. He can neither create 
nor annul the rule by which the rights of the 
citizen, even in regard to the most minute 
concern of life, may be affected. His judg- 
ments and decrees are but the promulgation 
of mere legal conclusions from tlie premises 
that were submitted to him. . 

If an affair of proper!)' be the subject of 
inquiry, it is the law, and not the arbitrary 
will or discretion of the jiutgp, which is de- 
cisive of the question. If the life of any 
member of the society have become forfeit, 
it b the law which condemns ; and the whole 
duty of the judge consists, in barely pro- 
nouncing its sentence of condemnation. — 
Such, Sir, is the theory of our government, 
so far as relates to the administration of pub- 
lic justice under, the constitution of Massa- 
chusetts; and I feel no small degree of pride 
and satisfaction in having it in my power to^ 
say with confidence, that such has been the 
intelligence and. purity of our civil magis- 
trates, such the consciousness of their rea^ 
|)onsibi}ity to the people whose rights and 
interests are committed to their custody, that 
scarcely an instance has occurred, in which 
it may be said that their practice has not 
been in correspondence with this theory. 

Much less have we ever heard that any 
judge of our Courts, professing to be an ad« 
ministrator of public justice, whether in the 
highest or the most subordinate judicatory 
of the Commonwealth, has had the boldness, 
the effrontery to avow, in the language of 
the Hon. Manager, that "he is not bound by 
any common law rules and principles" ; that 
^ he will be guided by no precedents" !— ^ 
Never, never, I believe, was it knOXvn ia this 
or' in any other section of our free and en- 
lightened country, that a judicial officer has 
had the arrogance to boast of the "tran- 
scendency" of his powers ; or that he shall 
be governed by no other rule than his own 
independent opinions, in making up his ad- 
judications. • 

No, Sir; under the smiloi of that merciful 
Providence, that has waiched over and gaii- 
ed the destiniaes of this much favored people, 
we have hitherto been exenopt, and I trust 
in God shall yet eontitiue to be, from ihe 
affliction of that most direful Si^ourge, a 
judge clothed with full discretionary powers; 
a judge, knowing no superior, and holding 
at the mercy of his own arbitrary will and 
pleasure, the lives and fortunes and^liberty 
of the subject. 

No, Sir i there has never stalked ia this 



land any such judicial monster at an Emp^ 
son or a Dudley ; nor have we yet adopted 
for our imitation the Star Chamber doctrine 
of a court, " holdme that for honourable, 
which pleaseth, and that for just, whieh pr«* 
fiteth ; and becoming both a court of law tc> 
determine civil rights, and a court of reven« 
ue for enriching the treasury ; a court en* 
joining upon the people that which was net 
enjoined by the laws, and prohibiting that 
which was not prohibited." 

Very different indeed from all this, is the 
character of the Massachusetts judiciary. It 
is not that which profiteth, nor that which is 
most consonant with the humour of the 
judge ; but it is the constitution and the 
law, which are the rule of his conduct and 
his decisions.. ^ ' 

Accordingly, Sir, never was it known, and 
I trust it never will be (unless indeed the ex- 
trsvordinary sentiment which has been pro- 
claimed by an Hon. Manager should seem 
to give encouragement to such presumptiony 
that any judicatory in our land has been so 
infatuated by elevation to power, as to- 
imagine itself independent of that rule, or 
to set up its own privute judgment and opin- 
ions as the only standard of its decisions* 
God forbid that the people of Massachusetta 
should ever be left to endure with compo- 
sure any such example of effrontery in their 
mafgistriites. 

But, Sir, my remarks thus far have been 
confined mtsrely to the consideratien of the 
nature ^ the office, and the duties of those 
who are called to preside in our courts of ju- 
dicature. There are however other pro- 
ceedings necessary to the due administra- 
tion of public justice in our country, which 
aKe not less deserving of attention ; as af- 
fording additional illustration of the great 
principle for which we contend on the pres- 
ent occasion. The judges of our courts are 
not alone concerned in accomplishing the 
great purposes of the law. — Although they, 
have much to perform in the progress, yet 
they have nothing to do at the inception, eC 
a criminal prosecution. Below the seat of 
judgment, yet on a level with it as regards^ 
the great and momentous duty to be fulfill- 
ed, there is another tribunal wliich stands as>. 
a rampart between the accuser and the ac- 
cused, the prisoner and'his judge. 

The tribunal to whieh I allude is no^tbec 
than the grand inquest of the several coun- 
ties, \vho, as guardians of the public peacft 
and welfare, are charged with >be present^ 
ment of erimes committed withinr their res-^ 

\ pective precincts. So far as relates to the 
prosecutions of offenders, this inquest may,, 
very properly, be regarded as a constituent 
part of the Court ; possess'mg, as to every 
thing within the appropriate sphere of its 
j^urtsdietion^l^fiewer as independent, an au-> 

f (bority as ab^ntf, as could be pretexided by 
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the highest judicial officer in our land. R 
is well known to us all, that the grand ju- 
ries of this Commonwealth are invested with 
the exclusive power of presentment and in- 
dictment for crimes ; that it is through this 
medium and this only, that the voice of the 
accuser is permitted to reach the bench of 
justice; that it is through this ordeal that 
both the aggressor and the agrieved must 
pass, in order to await the judgment of the 
law. 

Such is the power of our grand juries ; yet 
has it ever been imagined, that in the exer- 
cise of this power they were not bound by 
*<any common law rules or principles"? — 
That, in forming a decision upon any matter 
submitted to their inquiry, they were at lib- 
erty to set up their own private judgment 
and opinions, in opposition to a known rule 
of law, and to construe any thing and every 
thing a crime, which should happen to be 
offensive to their taste or their feelings? No, 
Sir, with us it never has been seen, that the 
intelligent body of citizens, who usually 
compose this most important branch of our 
civil authority, have presumed to take upon 
themselves the high privilege of censors; to 
regulate and correct the morals and manners 
of society ; or in the plenitude of their pow- 
er, have they, in any instance felt themselves 
aulhortsed to disturb by their inquisitions the 
tranquillity of even the humblest individual 
in the community, whhout proceeding on the 
ground of his having committed some of- 
fence against a known and established law 
of the land. 

Whatever loose and incoherent practices 
in regard to this subject,. may have been in- 
dulged in any other section of our coun- 
try, it should be matter of pride and satis- 
faction to us all, that in this Commonwealth 
the solemn processes of the law are not per- 
mitted to be abused and degraded by any 
such levities* 

Again Sir, in relation to the great princi- 
ple which is thjB present subject of our in- 
quiry, it may be useful to consider for a 
moment the nature of that otiier great and 
most important powar, which we see em- 
ployed in the administration of public jus- 
tice, the trial by jur/. This it is, which not 
only in this, but in the country from whence 
we are descended, has been emphatically de- 
noniinated the very bulwark of civil liberty, 
the great baiTier of defence and protection 
to the subject, against the usurpation and 
tyranny of arbitrary power. Accordingly 
we find that the trial by jury is a first and 
fundamental principle in the constitution of 
Massachusetts, and more than any thing, I 
had almost said every thing besides, is es- 
sential to the great purposes of its forma- 
tion* 

Such being the high destu^ion of this 
most renowned and popular Wnch of our 



juridical polity, it is certainly not unreasont'* 
ble to suppose, that if it had been deemed 
consistent in other respects with the genius 
and spirit of our system of government, to 
have confided to any council or body of 
men whatever, the exercise of large discre- 
tionary powers, it is to this tribunal moft es-i 
pecially. that su5h powers would have been 
entrusted. But, Sir, we do not find this to 
be the case. The constitution of Massachu- 
setts, ever faithful to the great cause of civ- 
il liberty ; ever intent upon Uie accomplish- 
ment of its great design of securing the 
rights of the citizen from the ' arbitrary will 
and control of his fellows, has chosen to 
leave liable even the much favored trial by 
jury, to the salutary limitations, and re- 
straints of the common law. Accordingly 
we do not find that this tribunal has 
ever yet presumed to hold itself up as um- 
pire and arbitrator to determine, according 
to the dictates of its mere will and pleasure, , 
the various controversies between man and 
man, between the citizen and his govern- 
ment. So far as I kfiow, the instance has 
not occurred in which a traverse jury, in this 
Commonwealth has pretended, that, in rela- 
tion to the trial of crimes, its powers '' were 
transcendent;" that it was not to be influenc- 
ed by any precedent or authority, but could 
become a '* law unto itself," and adopt no 
other rule than its own mere will and pleas- 
ure, as the basis of its decisions. On the 
contrary, by the very tenor of their oaths, 
they are bound to render their verdicts, " ac- 
cording to the law and the evidence" submit-^ 
ted to them ; and a decision' upon any other 
grouuds, even in relation to the most trifling 
concern of property, upon which they might 
be called to determine, would be not less a 
sacrifice of their honor and conscience, as 
individuals, than an outrage upon the socie- 
ty of whiclvthey were members. 

t might proceed, Mr. President, almost to 
infinitude in the multiplication of examples 
tending to illustrate the absolute universali- 
ty of that principle of the constitution and 
the law of Massachusetts, which requires of 
every branch and department of the govern- 
ment, the evidence of some legitimate rule 
and reason, as the grounds of its proceed- 
ings. Upon an attentive examination of the 
whole scope and tenour of our social com- 
pact, we cannot but be forcibly impressed by 
the conviction that a most inexorable jeal-^ 
ousy of power must have presided at its for- 
mation, tt seems indeed to proceed through- 
oiit on the principle, (as though it were an 
axiom in our ethicks) that the possession of 
power and the propensity to aouseit, were 
necessarily <A)nnected and inseparable. 

tf then it be perceived that every depart- 
ment of our governmetit has been placed by 
the constitution in \he custody of the law j 
if it be clear, and it ceruioly is so, that thir 
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rights of even the humfblest individual in the 
comniuuity, are hoUl6n sacred and inviola- 
ble, and are not to be affected by .any otiier 
power than ^ the jtidfgment of his peers, or 
the law of the land" ; if indeed in our sys- 
tem of government we find a fixed rule and 
a law for every thing besides^ how shalf it be 
said that we have not something like a prin- 
ciple and a law in relation to the great sub- 
ject of trial by impeachment ? Permit me 
to inquire, Sir, is itinot most remarkable ; is 
it not indeed absolutely incredible, that the 
framers of our constitution, who did not 
omit to make the most ample provision for 
the security by law of every other description 
and denomination of citizens, should never- 
theless have be^n so blind and so negligent, 
as to have left the whole civil magistracy of 
the Commonwealth — a class in our commu- 
nity, of all others, the most entitled to our 
veneration and respect — subject to be con- 
demned, and despoiled of their dearest rights 
and privileges, not by the law of the land, 
but at the mere will and pleasure, and by a 
single ca:sting vote of a single branch of our 
legislature ? Sir, in my mind the supposi- 
tion is monstrous and cannot be endured ; 
and I humbly hope that it may be in my 
power, in the sequel of the remarks which I 
shall have the honor to submit to this Hon. 
Court, to demonstrate its fallacy, and its ut- 
ter repugnancy to every principle of our 
excellent constitution. 

.\t half past 1 o'clock Mr. Blake gave 
way to a motion for an adjournn>ent, and 
the Court adjourned to half past 3 in the af- 
ternoon. 

AFTERjsroojsr. 

Tke usual messages between the (wo 
Houses were delivered by Mr. Gardner of 
the Senate, and Mr. Thaxter of the House 
of Representatives. 

The Court being opened, at a quarter |}e- 
fore 4 o'clock Mr. BLAKE resumed his Ar- 
gument : — 

Thus far, 'Mr. President, it has been my 
intention, in the course of the remarks that 
have been submitted to you, to take some 
general views merely of the constitutional 
powers and duties of this Hon. Court, as a 
court of impeachment; and to repel at once 
the bold, adventurous doctrines, in relation 
to this subject, which were advanced by an 
Hon. Manager, at the opening of the prose- 
cution in^ehalf of the Commonwealth. 

Wiib-^our permission, I will now proceed 
to a more particular djflhsideration of this in- 
teresting subject ; and to state more specific- 
ally and distinctly, the le'gal and constitu- 
tional grounds on which wo shall rely in the 
defence of our client. , , 

In relation to the trial by impeachment, 
there are. Sir, to be found in the constitution 
of Massachusetts, two provisions, and only 
two, which seem to have a direct and imme- 
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diate reference to the subject in question. 
The first of these is contained, in Chapter 
1st, Seet. 3d, Art. 6th, and is in these word»^ 
viz : — 

'* The Honse o( Representatives, shall 
be the grand inquest of this Commonwealth ; 
and all impeachments made by them shall 
be heard and tried by the Senate." 

The other provision will be found in Chap* 
ter Ist, Sectioned, Art. 8th, and is thus ex* 
pressed, viz:—*' The' Senate shall be a 
Court, with full authority to hear and de- 
termine all impeachments made by the 
House of Representatives, against any ofti- 
cer or ofileers of the Commonwealth, for 
misconduct and maladministration in their 
offices. But previous to the trial of every 
impeachment, the members of the Senate 
shall respectively be sworn, truly and impar- 
tially to try and determine the charge in 
question, according to evidence. Their 
judgment'however, shall not extend further 
than to removal from office, and disqualifi* 
cation to hold or enjoy any place of honor, 
trust, or profit, under this Commonwealth; 
but the party so convicted, shall be never- 
theless liable to indictment, trial, judgment 
and . punishment, according to the laws of 
the land.** 

Here then we find established, by the con- 
stitution, a grand inquest fur the present- 
I ment, and a high court for the trying and 
determining of the delinquencies in office of 
the civil magistrate. Here also we see very 
clearly the nature and extent of the punish- 
ment, in such cases, that this high tribunal is 
empowered to inflict. 

So far as relates to these particulars, the 
language, as well as the intention, of the 
constitution, seems to be suificiently plain 
and intelligible. 

But Sir, (and it is owing, as I think, to the 
introduction of one most unfortunate word 
which we find in the article of the constitu- 
tion last recited) there arises here, at the 
very threshold of this cause, a most serious 
and interesting question ; a quostion, as to 
what species and degree of official ** mis- 
conduct" in a public functionary, (" miscon- 
dact," I say, for that is the word to which I 
have alluded.) was intended by the constitu- 
tion, to be the subject matter of presentment 
by this grand inquest, and to be tried and 
punished by this hi^Jj, Court of impeach- 
ment. 

In relation to this question there has, I 
know, existed in the communiiy, and even 
in the minds of tlie most reflecting and in-, 
tclligent men, an honest diversity of opin^ 
ion ; and I am quite willing to admit, that 
the proper elucidation of the subject must 
necessarily be attended with considerably 
labor and difficulty. 

I tvill venture however to assume it as i* 
position, whose truth and solidity it will be 
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my endeavour to establish in Ihe coarse of . 
my remarks, that the coiistitutiopal jurisdic- 
tion of this Court, sitting as a <^urc of im- 
peachment j extends to nothing less than 
cenain high crimes and misdemeanors in 
office ;— That neither a judge, nor any oth- 
er officer of this government, is liable to be 
removed from office, or otherwise to be 
punished, by impeachment, but on convic- 
tion of some specific, definable offence 
against a known, preexisting, law of the 
land. 

In the course of reasoning which I shall 
adopt in drder to establish the truth of this 
proposition, althoqgh my arguments will be 
principally founded upon what I conceive to 
be the direct and paramount authority of ; 
our own constitution, yet I am not unwilling 
to admit that there is to be derived no in- 
considerable portion of useful light and in- 
formation, in relation to the great subject of 
the trial by impeachment, from a reference 
to the principles relative thereto, as we find 
them settled, and established (especially in 
inore modern times) in that nation from 
whence most of our notions of jurispru- 
dtence have been derived. The very word, 
impeachment, which has been adopted into 
our constitution, being indeed in the code 
from whence it is derived, a terra purely 
technical, denoting a particular method ap- 
pointed for the trial of certain crimes, it be- 
comes absolutely necessary^ that we should 
go back to its source, in order to ascertain 
its l^al import and signification, and the 
rules and principles with which it is con- 
nected. A.nd here. Sir, I am prepared to 
agree without the least reserve, that the 
principles of the English law, in relation to 
the trial by impeachment, so far as tlicy 
may be deemed in any degree applicable to 
our own condition and circumstances, and 
haveTiot been qualified or restrained by any 
of the provisions of our o^vn constitution, 
are deserving of great respeiJt and attei)tion ; 
uryl are, indeed, to be received, as possess- 
ing almost the force of binding authority, 
in] this ComTnon wealth. What then do wd 
find. Sir, to be the doctrine-s of the English 
law, in regard to this great and extraordina- 
ry nioJoof trial ? Whm avethe particular 
deiiii^uencies that fail within its scope ; and 
the legal rules and principles by which the 
trial and the decision are to be governed ? 

In reference to all these questions, I 
would beg leave, in the first place, to invite 
the attention of this Court to n few general 
leading principles, as we find them laid 
down By an admirable elementary writer of 
the his;hest authority. In the Commenta- 
ries of Sir William Bhickstone, vol. 4. page 
«59, 260,261, ^Jpc. in liis chapter respectinjj 
*' courts «>f criminal jurisdiction," he speaks 
fint, (as standing first and foremost in the 
enuirwratiuii) of the high court of pirlia* 



raent j and of this he says, " that it is tke 
supreme court in the kingdom, not only for 
the making, but also, for the execution of • 
the laws, by the trial of great and enormous 
offenders, whether lords or commons, in the 
method of parllaraeotary impeachment."— 
That « an impeachment, before the lords by 
the commens of Great Britain, in parlia- 
ment is a prosecution of the already known 
and established law, and has been, frequent- 
ly, put in practice ; being a presentment to 
the most high and supreme court of crimmal 
jurisdiction, by the most solemn grand in- 

?uest of the whole kingdom." [See also 
[ale's P.O. 150.] ^ ^ ^ 

Again at page 260 it is remarked by 
this author, that " The- articles of impeach- 
ment are a kind of bills of indictment, found 
by the house of commons, and afterwards 
tried by the lords ; who are, in cases of mis- 
demeanors considered not only as their ^own 
peers, but as the peers of the vihole. nation." 
As to the utility of the trial by impeach- 
ment, he adds, that " it has a peculiar pro- 
priety in the English constitution ; which has 
much improved upon the ^n^ient model im- 
ported hither from the Continent. For," says 
he, " though in general the union of tlie 
legislative and judicial powers ought to be 
most carefully avoided, yet it may happen 
that a subject, intrusted with the admmistra- 
tion of public affairs, may infringe the rights 
of the people, and be guilty of such crimes, 
as the ordinary magistrate either dares not 
or cannot punish. Of these the representa- 
tives of the people, or house of commons, 
cannot properly jud^e ; because their con- 
stituents are the parties injured," &c. &c. 
But before what court shall this impeach- 
ment be tried ? Not before the ordinary 
tribunals, which woiild naturally be swayed 
bv the authority of so powerful an accuser, 
Reason therefore will suggest, " that this 
branch of ttie legislature," that is the house 
of common,?, <* which represents the people, 
njust bring its charge belore the other branch 
which consists of the nobility, who 'have 
neither the same inte»§sts, nor the same pas- 
sions as popular assemblies. It is proper 
that the nobility should judge, to insure jus- 
tice to the accused ; as it is proper that the 
peo|>le should accuse, to insure justice to the 
connnonweaith." 

In this connection, Sir, I. would beg leave 
also to read a passage from the work of 
another elementary writer of equal respecta- 
bility, and not less acknowledged authority, 
than that already cited, in which the sub- 
ject of impeachment is treated with some- 
what more particularity^ and some addition- 
al rules and principles are liid down with 
rei^ard to the nature and force of this extra- 
ordinary method of prosecution,, which are 
deserving of the most serious atteiUion, en 
the present -occasion. 
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I r«f«r Sir, to the admirable Lecturts 6f 
Mr. Woodd^son. In vq}. S, page 611 of 
tlus work, in treating of the law of im- 
peachment, it is thus laid down ; 

*' As to the ifial itself, it must of course 
vary in external ceremony, but differs not in 
essentials from criminal prosecutions before 
inferior courts. The same rules of evidence, 
the same legal notions of crimes and pun- 
ishments prevail. For impeachments are 
not framed to alter the law, but to carry it 
injto more effectual execution, where it 
inight be obstructed, by the influence of too 
powerful delinquent^, or not easily discerned 
in the ordinary course of jurisdiction, by 
reason of the peculiar quality of the alleged , 
crimes* Th,e judgment therefore is to be 
such as is warranted by legal principles or 
precedents; — In capital cases, the mere 
stated sentence Is to be specifically pro- 
nounced. 

Were it necessary for me, Sir, to sh/ew the 
antiquity, or authenticity of the doctrines 
here advanced, as to the English law of im- 
peachment, by these great and celebrated 
commentators, I could readily do this, by re* 
ferring this Hon. Court, to the authority of 
much earlier writers, who have been most 
conspicuous in the juridical history of Great 
Britain. 

It is to be presumed, however, that noth • 
ing need be added on the present occasion, 
to the authority of the great names that have 
been mentioned. 

Such then we perceive, Sir, are some of 
the doctrines of the English law, in relation 
to the trial by impeachment ; and although, 
at I shall' hereafter attempt to show, there 
are other and most important rujes and prin- 
ciples which are applicable to a case of im- 
peaqhment, arising under the constitution of 
Massachusetts, yet I will very cheerfully a- 
gree, that the principles which have been 
quoted shall be considered, to the utmost ex- 
tent of their applicability, as having the force 
and authority of law on the present occasion. 
• With reference, tlien* to the history and 
t^e character of the trial by impea^ment, 
as we find it explained in the authorities 
that have been cited, a most important idea 
whicb first presents itself to our mind is, that 
it was intended, n©t for tlie purpose of sub- 
ject! gig the party accused to any degree of 
rigour or sevority, to which he would not 
have been exposed by the common and ordi- 
nary course of trial by jury, but was in fact, 
designed for the express purpose «f affording 
him additional security and protection. It 
was intended, not for the purpose of depriv'- 
ing the civil magistrate of that boasted priv- 
ilege of being heard and adjudged by his 
peers, which might be claimed as a birthrij^ht 
by the very humblest individual in the realm, 
but was designed to shield the dignity of his 
office and station from the infinence of those i 






adverse prejudices and suspicions, which ar» 
but too commonly indulged by the mass of 
people in the community, in regard to the 
character and conduct of those whom they 
have devated to power. It is for this reasoB, 
and only this, that the honor, the office, tlie 
civil rigbts, of the public functionary, might 
be lifted above the reach of popular preju- 
dice and exempted from the bias which is 
likely to be felt by the juror, in the inferier 
tribunals, in fi^vor of the accusation, where 
no other than the sovereign people are the 
accuser, that the wisdom of the Englisli law 
has confided to a higher and more indepen- 
dent department of its government, the trial 
of impeachments. For the same reason t 
may add, thuugh the analogy is but feeble 
and imperfect, has the constiuition of Massa- 
chusetts consigned this method of trial to 
the high tribunal whom I have the honor t» 
address. It is nevertheless to be borne al- 
ways in mind, that according to the eonstitu- 
tion of England, an impeachment, after al!) 
(differing most widely, in this respect fkota 
the very questionable proceeding by act of 
attainder or bill of pains and penalties) *4s a 
prosecution of the already known and estab- 
lished law of the land ;" that it was framed, 
'* not to alter this law, but to carry it into 
more effectual execution"; that it is, in fact, 
in the language of one authority that hat 
been quoted, a kind of *' bill of indictment,'^ 
whose trial varies indeed, *' in external cer- 
emony," but differs not in essentials, that 
is, in regard to the rules of evidence, the 
legal notions and definitions of crimes and 
punishments, from other criminal prosecu- 
tions before the inferior courts of justice. 

Thus we see, Sir, what are to be reckoned 
as being among the leading, fundamental - 
principles of the English law in relation to 
the trial by iinpeaehment. It is well known 
to. us all that these principles, like every 
thing else which the wisdom of man in any 
nation or age has devised for the regulation 
of civil society, have occasionally been per- 
verted and abused. There is nevertheless 
afforded us, in the history of certain recent * 
events whicjv have occurred in the coutitry 
to which I have alluded, the best possible 
evidence that the wise and salutary princi- 
ples that have been stated, are too deeply 
seated in the constitution of that nation, to 
be again disturbed ; and that to this day they 
are rem.iining unshaken, and unimpaired. 
I allude. Sir, to that most difficult and " dis- 
tracting" subject, the late trial of the Queen 
of England. The nature of this memora- 
ble prosecution, the difficulties and embar- 
rassments which attended it in its progress, 
as well as its final result, it is presumed, must 
be perfectly familiar to the recollection of 
this Hon. Court. This prosecution, we know, 
was carried oh in that most unusual and ex- 
traordinary form, which is sometimes, though 
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rarely, resorted to by the government of^ 
England, in tht administration^ or the pre- 
tended administration of public justice, by 
the bill of pains and penalties. It is also 
well kno\Tn, that according to the principles 
which iiave been laid down by the great ele- 
mentary writers and commentators upon the 
constitution and laws of 6reat Britain, in re-' 
liition to this very questionable mode of pro- 
cedure, it is considered by them all, as being 
a sort of prosecution, like the act of attain- 
der, which is only calculated, *^pro re tmto,'* 
and can be warranted only, by the presence 
of some signal exigency, some great neces- 
sity or state expediency, demanding imperi- 
ously a more prompt and effectual interposi- 
tion of the eivii authority than can be afford- 
ed in the common and ordinary course of 
public justice. \ 

On recurring to the report of this celebra- 
ted trial^ which is now on the table before 
me, it will be seen, that at a very early stage 
of its progress in the House of Lords, an at- 
tempt was made, and. most strenuously per- 
aisted in, by many of the most distinguished 
members of that illustrious assembly, to 
quash the biU and thus to arrest at once all 
further proceedings in that form. The pro- 
ceeding by bill of pains and penalties was, 
it seems, opposed on various grounds. The 
objections of some of the members proceed- 
ed on the general grounds, that notwithstan- 
ding the few precedents that were to be found 
in the juridical history of former, and for the 
most part turbulent times, yet that this mode 
of prosecution, at all times, and under any 
imaginable circumstanoes, was in truth but 
an engine of violence, injustice and oppres- 
sion ; that it was an infringement upon the 
dearest rights and privileges of Englishmen ; 
and an outrage upon the fundamental priri- 
ciples of the constitution and the law. By 
others, who were willing to admit the author- 
ity of parliament, in certain extraordinary 
crises, to resort to this unusual course of pro- 
cedure, irt was nevertheless insisted, that it 
was warranted only by stern, im|jeriou8 ne- 
cessity ; by the impendence of some great 
danger to the welfare of the state, which 
could not be guarded against by any other 
means ; and that ia the: case of the Queen, no 
such cause coold be found to exist, sufficient 
to justify the measure. 

Again, it was contended by other mem- 
bers of the House, that if the illustrious per- 
sonage who was the object of this prosecu- 
tion, had been guilty of offences ae^ainst the 
constitution and laws of the realm, which 
called for inquiry, and for punishment, she 
had a right to be heard and tried according 
to the legitimate forms of proceeding, which 
are established by the constitution and the 
law. If her offence were adultery, it was 
said that a bill of di voice would be the reg- 
ular and appropriate remedy j or, if the 



crime had been committed, unde? such cir- 
cumstances as to bring the case within th^ 
statute of treason, then that the only legiti^ 
mate course to be pursued, was by indict* 
menc or impeachment* On the other hand, 
it .was argued by many of the Lords who 
were advocates for this form of prosecotios, 
(and it is to the grounds that were assumed, 
in this part of the. discussion, that I desire 
more especially to draw the attention of thi* 
Hon. Court on the present occasion) that in- 
asmuch as the act of adultery, <' though one 
of the greatest offences against the law of 
God, and the well-being of civil society," 
was yet not a crime cognizable by the crim- 
inal law of England, it could not therefore^ 
bt made the subject of indictment. For 
the same reason also, it was contended, that 
It. could not be visited by the way of ioi' 
peachraent ; for that nothing could be the 
subject of that mdde of prosecution, but an 
offence against some known established law 
of the land. 

I will not weary the patience of this Hon. 
Court, by quoting from the book which I 
have in my hand, much of the very able ar- 
guments that were urged on either side, on 
the occasion alluded to, in relation to this 
great and most interesting question ; but will 
barely refer to some of the observations 
which were made by one of the ^Host coti-* 
spicuous members of the high court of im- 
peachment in England, in support of the 
precise principle, for which the counsel for 
the Respondent contend in the case now on 
trial. The question in de)i)ate was, whether 
the then pending bill of pains and penalties 
should be dismissed, in order that the pros- 
ecution might be resumed in the form of im- 
peachment ; the remarks, upon this point, to 
which I would solicit the attention of this 
Court, are among those which fell from the 
Earl of Liverpool, and will be found at pag- 
es 841, 42, kc.'&tc. of pSrt 1st of Dolby's 
Report of the Trial of the Queen ; London 
edition. 

In the course of his reply to the various 
arguments which had been urged against the 
bill, the noble Earl remarks, " That he was 
quite willing to allow, that when a bill of this 
kind was brought forward, it was necessary 
for those who proposed it, to show some spe- 
cial grounds on which it stood, and to prove 
that any other course was liable to strong ob- 
jections. Now, assuming the alleged crime 
to have been committed ; and assuming this 
for the present only, he would inquire what 
other course their lordships or the govern- 
ment could have adopted, save that which 
was now under consideration. From the 
opinions which had been delivered by the 
learned judges, it was quite clear that Her 
Majesty could not be indicted for high trea- 
son. He had no difficulty in saying (and 
there were those about lym who knew well 
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liiaseotiin^tsonihejiubjeot) that if indict- 



ment for high treason had been open to the j 
government, that was the course, and the 
mW course that be would. hav)e-re4iominend- 
«difor adoption. : But the question as to in- 
dictmeot .for high treason had baen eom- 
pletely.set at rest. . Whatever doubt had 
before existed, had been put an end to by 
(be Opinion of the judges. What other 
course then, safe that which they were now i 
considering, could be resertad to, afber that 
solemn decision ? There was but one other, 
that by impeachment, and be wished to call 
their iordships' attention to the view which 
he took of that course. In his mind, all the 
objeictions which could be ur^d against a 
special law might, with equal jnstice be ap- 
plied to impeachment* The argument of 
the learned counsel who had been heard 
against the bill, came to this ; that every of- 
£uice might be made the subject of impeach- 
ment. If that statement were good i/s/ure, 
as well as practically ; if a proceeding by 
impeachment were open, in every case, 
where a public grievance existed, wh was 
an exception made in favor of bills of pains 
and penalties^?" 

Permit me, Mr. President, here to inter- 
rupt for a moment the argument of the no- 
ble £arl, that I may put the question to this 
Hon. Court also, that if, under the constitu- 
tion and law of this Commonwealth, the 
proceeding by impeachment be open in ev- 
ery case, whsre some petty delinquency, 
some tricing aberration from the exact line 
of official duty, whether amounting or not (o 
a crime in the eye of the law, ii imputed to 
the civil magistrate ; why is it that another, 
and noteless effectual remedy for the griev- 
ance in all such cases, namely, the removal 
upon address of the two branches, has been 
studiously appointed by our constitution, and 
superadded to this all-searching, all-pervad- 
^ ing power of impeachment ? I am quite con- 
tent, Sir, that the answer which was given by 
-the noble lord in parliament in regard to the 
law of England in such case, should be re- 
oeived as my own answer on the present 
occasion. 

He goes on to remark' that, ^' the reason 
of exception in favor of bills of pains and 
penalties and of attainder, was obvious. It 
was,'' says he, '' simply this, because cases 
did occasionally arise, to which impeach- 
ment would not apply. That was the ground 
on which bills of pains and penalties, and of 
attainder must stand or fall. ' Then assurn- 1 
ing this crime to have been committed, it 
was evidently not hi^h treason, under the 
statute of Edward III. ; and in the next 
place, it was not a crime by the common 
law of this country, generally speaking. — 
But it would be said that the offence in ques- 
tion was a sort of moral abuse, which, like 
all others, contra bon9S mores, might be made 
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ther argued, that if caseh of this nature could 
not be visited by the way of impeadiroem, 
it would go to narrow the rights and privile- 
ges of the two houses of parliament. No 
man was more inclined than he was, to pro- 
tect them in the exercise of their rights to 
the fullest possible extent ; but he knew not 
how they could make that.a subject of im- 
peaehment, which by the law of England 
was not a crime.** 

I am aware, Mr. President, that all which I 
have here quoted is to be regarded but as the 
expression of an opinion by a single individ- 
ual ; and that as such, notwithstanding the 
distinguished talents, the exalted station of 
that individual in the government of which 
he is a principal member, it is entitled to no 
more weight in the estimation of this Hon. 
Court than the opinion of any other intelli- 
gent man in our ewn community, who may 
have had occasion to exercise the powers of 
his mind upon the subject in question. But, 
Sir, upon an examination of the whole scope 
of reasoning and arjgument which were so 
conspicuously displayed upon the occasion 
alluded to ; and with reference more espec- 
ially to the final decision, which ensued, of 
the great question to which all (his reasoning 
and argument were applied, I feel myself 
fully justified in stating, that these principles 
which were advanced, in relation to the law 
of impeachment by the distinguished person- 
age I have alluded to, were ultimately sanc- 
tioned and adopted by the highest authority 
of the British empire. 

In support of this suggestion I would beg 
leave to state to this Hon. Ccurt, that after 
it was virtually agreed, as well by the advo- 
cates as the adversaries of the Queen, that 
the bill of pains and penahies ought on ev- 
ery principle to be dismissed, in case im- 
peachment would lie, for the offences with 
with she was charged, the final vote on the 
question was carried by a majority of one 
hundred and fifteen of the House, in favor 
of proceeding on the bill. 

In this vieV of the subject Sir, and con- 
sidering more especially, that en the occa- 
sion alluded to, the greatest wisdom and tal- 
ents and learning of one of the most en- 
lightened nations on the globe, were com- 
bined, and concentrated, and brought to 
bear upon this great question of consti- 
tutional law, it would se^m to be by no 
means presumptuous, were I to rely on this 
decision as affording something like a rule, 
for the case now on trial. 

Upon the whole, Mr. President, I feel my- 
self waVianted in stating it as an undenia- 
ble position, (and I profess to have devoted 
no incon^derable attention to the investiga- 
tion of this subject^ that, for nearly two 
hundred years, to the present day, the great 
I principle has been recognized in England > 
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AS coofltitutiDf a part of thalr law of impeacb- 
inont, that U it a proctn which can only he < 
resorted to for the punishment of some 
great offence against a known, settled l,aw of 
the land. 

Such theq, we see, Sir, is the wisdom, the 
jastice, I may say also ihe benignity (for, 
eren justice, in a nionarchy, may be viewed 
as benignity,) of a government, whose con- 
stitution and laws, we have certainly not 
been accustomed, ^to say the least) to regard 
as a model of perfection, nor as being too 
much disposed, to favor the purpose of civ- 
il liberty, or the rights of the subject, at the 
expence of power, and prerogative. 

. It remains then to bp considered, whether 
in this respect the mild and liberal sjrstem of 
laws which has been adopted by the people 
of Massachusetts, and under which they 
have lived and prospered for so many years, 
be not equally favorable to the rights of the 
citizen, the security of the magistrate, and 
the maintenance of the principles of justice 
and of truth. 

Whether, in fact, it be consistent with 
what we know of the patriotism and the sa- 
gacity of those enlightened statesmen who 
were the founders of our constitution, that 
when forming a government upon the pure 
basis of a republic, they could have permit- 
ted their great minds to have been busied in 
Che adjustni^t of comparative trifles ; in 
ferreting from the system, each grain and 
atom of arbitrary power, and yet were so 
short sighted after all, as to have left in the 
rery midst of their production, a foul princi- 
ple of despotism, fit only to have a place in 
the codes of a Caligula or a Nero ! 

I humbly hope, Sir, it will be in my pow- 
er to show, in the sequel of my remarks, 
that neither the constitution of Massachu- 
setts, nor the eminent men who were con- 
cerned in its formation, are open to any 
such imputation. 

Thus far Mr. President, my remarks have 
heenprineipally confined to a consideration 
of some of the principles which are recog- 
nized by the constitution and the law of 
England in relation to the subject of im- 
peachment. 

It is not huwevcr, as I think, to the consti- 
tion and law of that, or any other foreign 
nation, but to our own constitution and the 
law of our own land, t^at we are to look af- 
ter all, for the principle and the authority 
by which we are to be guided and governed 
on the present occasion. I am wilUnp; in- 
deed to admit, that in so far as the provis- 
ions of the constitution of Massachusetts, in 
regard to the subject of impeachment, have 
Adopted the technical language of another 
nation, it is not only proper, but necessary, 
that we should resort to tiie codes of that 
nation,in order to ascertain the legal signt* 
cation and import of the terms thus employed. 






I{ It is also very readily admitt^, that if there 
be found in the text of our constitutton any 
thing doubtful •rambiguous,in relation tothts 
subject, we may very properly seek for its 
explanation by consulting the wisdom and 
experieace, of that country, whence so 
large a portion of our whole system of ju* 
risprudence was originally derived. 

Thus far, Mr. President, but no fairther id 
my humble opinion, is it competent for this 
Hon. Court, on the trial of an ilbpeach* 
ment, to be influenced in its proceedmgs or 
its decision, by any other authority on earth 
than the constitution and law of this Com-' 
monwealth. 

Heretofore, in the course of my argument, 
I have had occasion to remark, that the par- 
liamentary usages of Great Britain, which 
constitute,in reality, the very foundation of 
their law of impeachment, could not, in nj 
opinion, be reeeived as having any force or 
applicability, upon the present occasion ; 
to this remark, it might, I think, very prop- 
erly have been added, that from a reference 
to those usages, nothing could be obtained 
which would serve, even in the way of anaK 
ogy, or example, to assist this Courts in the 
course of its proceedings. In further- illus- 
tration of my views on this head, I would, 
now, beg leave to call the attention of the 
Court to that clause in the constitution of 
Massachusetts, whieh was expressly intend- 
ed, at its^adoption, to define and limit the 
extent to which the law of England, in rela- 
tion to the subject of impeachment, or any 
other subject, sjiould, thereafter wards, he re- 
ceived as authority, in the courts of this 
Commonwealth. I refer, Sir, to the 6th 
Chapter of the Constitution, Art. 6th. It is 
thus ; '* All the laws which have heretofore 
been adopted, used and approved, in the 
Province, Colony, or State of Massachu- 
setts Pay, and usually practised on in 
the courts of law shall still remain and be 
in full force, until altered or repealed by the 
Legislature ; such parts only excepted as 
are xepugnant to the rights and liberties con- 
tained in this Constitution." 

Now, Sir, with reference to this most im- 
portant and salutary provision of our consti- 
tution, I would beg to inquire of the Hen. 
Managers, when was it since tine first land- 
ing of our forefathers, that the parliamentary 
law of impeachment, anymore than tlieir biU 
of pain> and penalties, or the trial by battle 
or ordeal, has been adopted and approved 
ar»d usually practised on in the courts of the 
colony of Massachusetts ? 

Without the fear ot contradiction, it may, 
I think, be affirmed, that from the earliest 
history of the colony, to the present day, 
not a solitary precedent can be adduced, 
tending to shew the introduction of this law, 
among the people of Massachusetts, much 
less that it had ever been so familiarised by 
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usage and practice, as to have become a 
part of the settled law of our land. 

But, Sir, notwithstanding the objectfons 
that have been urged against the admission \ 
of the English law of impeachment, as af- 
fording the rule of decision in the case now 
on trial, I beg it may be distinctly under- 
stood that they have not proceeded upon the 
ground of any possible apprehension we 
could entertain, that the cause of our client 
would be in any degree endangered by the 
circumstance, if this Hon. Court should lee 
fit to adopt that law, as binding to its fullest 
extent. On the contrary we are entirely 
willing to admit, that, although the trial 
by impeachment in England has in former 
times, been greatly abused, by being em- 
ployed occasionally as an itifitrument, in the 
hands of tyrants, of ** injustice and oppres- 
sion," yet it has at length become settled 
upon principles, which, in this, as well as 
in that country, cannot but be acknowledged 
as being reasonable and just. 

It is, however, I repeat, to the constitu- 
tion of Massachusetts, after all, that* we are 
to resort, as to the great fountain of all the 
law and the authority which should govern 
in the case now on trial ; and I am indeed 
exceedingly mistaken in all the views I have 
been able to take of the subject, if from 
this source alone, without the assistance of 
any foreign code whatsoever, there may not 
be derived all the light and hiformation, 
which may be necessary to guide this Hon. 
Court in the proiper exercise of its high 
functions, as a court' of impeacliment, and 
lead them to a saCie, and correct decision. 

With reference then to the provisions of 
the Massachusetts constitution, I shall as- 
sume, and with no small degree of confi- 
dence, the following positions, viz : 

1. That the Senate of Massachusetts, 
when assembled in the foim of a court of 
impeachment, is, to all intents and purposes, 
A court of judicature ; — that it is not, as has 
been falsely imagined by some, and as inti* 
mated indeed, by an Hon. Manager, to be 
regarded as a convention in the nature of an 
inquest of office ; sitting to investigate, the 
general character, <ind manners, or morals, 
of the magistrate, and to remove him from 
oillce or not, according to its own will und 
pleasure, or upon any grounds of policy or 
state expediency. 

2. That the jurisdiction of this^Court ex- 
tends only to the trial and punishment, of 
certain crimes and offences, against the 
known laws of the land. 

3. That in the trial of these offences, it 
is bound by the same rules of evidence ; the 
same legal notions and de^nitions of crime, 
and the same precision as to the laying the 
accusation, as prevail in the inferior courts 
of the common law. 

Permit me then first to inquire, is this a 



court of judicature ? And really Sir,* one 
would think, that the language of the con- 
stitutioD as to this, were almost too plain 
and explicit to require, or even to admit, of 
any comment, in the way of illustration. 

A bare recital of those provisions that re- 
late to the subject of impeachments, which 
give to this honorable body its existence as 
a court, and as such, have clothed it with 
all its powers and attributes, would seem in- 
deed to supersede the necessity of all argu- 
nfkent or inference. 

Referring then to the article which has - 
already been quoted, we find it commences 
with the declaration, *< The Senate shall be 
a court with full authority to hear and 
determine all impeachments," k>c. 

Permit me to say, Sir, that this of itself, (if 
we proceed upon the unquestionable princi- 
ple that where technical terms are employed 
in our constitution, they were intended to be 
applied in their technical sense) would be 
abundantly sufficient to establish my posi- 
tion, that this court of impeachment, is no 
other than a eourt of judicature ; or to 
adopt the language of the great oracle of 
the English law, in his definition of a court, 
that it is " a place where justice is judicially 
administered" ; I would add, not arbitrarily 
adiniiiistered, as would seem to be inferred 
by an Hon. Manager. 

If, however, any thing be required by 
the way of additional explanation as to the 
intent and meaning of the constitution, in 
this respect, we find in tlie subsequent pro- 
visions of the article referred to, every 
thing thatcan be necessary for this purpose ; 
^' But previous to trial of every impeach- 
ment, the members of the Senate, shall res- 
pectively be sworn, truly and impartially to 
try and determine the charge in question, 
according to evidence. Their judgment, 
however, sliall not extend further than to 
removal from office, kc. 

But the party so convicted, shall be never- 
theless liable to indictment, trial, judgment, 
and punisliment, according to the laws of 
the land." 

What have we in all this, Sir, but a com- 
plete delineation of a court of judicature? 

In directing the course of procedure by 
impeachment, the kngoage of our constitu- 
tion, from tiie very inception of the process, 
by the grand inquest of the Commonwealth, 
to its final adjudication by this high Court, 
is purely technical, and as already remarked, 
must receive its appropriate, technical inter- 
pretation. In the description here given us 
of the powers and the duties of this high tri- 
bunal, we find t^en, it speaks of an inquest 
or presentment, of a courr, of the trial, of 
conviction and of judgment. Permit me 
once more to inquire. Sir, what more tham 
all tills can be wanted for the description of 
a proceeding befeie a eourt of judicature ? 
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Indeed it would seem as thou|;h this honora- 
ble bod^y, by the very form and manner of 
its organization on the present occasion, had 
virtually recognized the principle for. which 
we contend. Etery thing which we see be- 
fore lis, and around us ; the proper execu- 
tive officer of thelaw in attendance, the very 
crier with fai^ formulary to open and to » ad- 
journ your session ; every thing indeed, ex- 
cept the presence of a traverse jury on either 
side of your hall, is calculated to impress the 
mind with the conviction, that you are not 
now concerned in the mere arbitrament of 
a cause between the Commonwealth and 
the Respondeat ; but are in the exercise of 
your high functions as a court of judicature ; 
judicially employed in the administration of 
public justice ; and called to pronounce up^n 
the guilt or innocence of the defendant, ac- 
cording to the laws of the land. 

Thus, Sir, I have endeavored briefly to 
show, and I humbly hope it hai been done 
satisfactorily, that this high tribunal is ^' a 
courrin which justice is to be judicially ad- 
ministered." If then the position be cor- 
rect, it results, I apprehend, as a legal con- 
clusion from the premises, that the decision 
of this Court u))on the case now on trial, 
like every other judicial decision, must pro- 
ceed upon some more sure and certain 
grounds than the mere individual sentiments 
and opinions of its members as to the char* 
acter or conduct of the party accused ; that 
it must in fact have for its foundation the 
unquestionable evidence of a violated law. 

1 shall not attempt, in this place, to illus- 
trate by any reasoning of my own the prin- 
ciple last stated, but will beg the attention 
of this Court to a few passages in relation to 
it, which are quoted from books of most fa- 
miliar and unquestiouable auttiority. 

"The judgment, (it is said) though pro- 
nounced, or awarded by the judges, is not 
their determination or sentence, but the de- 
termination and sentence of the law. It is 
the conclusion that naturally and regularly 
follows from the premises of law and fact; 
which judgment or conclusion depends, 
therefore, not on the arbitrary caprice of the 
judge, but on the sealed, invariable princi- 
ples of justice. The judgment, in short, is 
the remedy prescribed by law for the redress 
of injuries, and the suit, or action, "is but the 
vehicle or means of administering it. What 
that jremedy may be, is indeed the result of 
deliberation and study, t« point out ; and 
therefore, the style of the judgment is, not 
that it is decreed or resolved by the court, for 
then the judgment might appear to be their 
own; but, "It is considered." Considera- 
turn $stper Curiam^''^ that the plaintiff do 
recover his damages, his debt, his posses- 
sion,, and the like; wjilch implies that the 
judgment is none of their own, but the act 
of the law. pmnouncefl and declared by the 
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c«urt, after due deliberation and inquiry.— - 
1 Co. Inst, S9, &LC. 

Such we perceive. Sir, are 8«me of the 
wise, and itaost salutary principles of ifa« 
common law, in regard to the nature of th« 
tria) and the judgment in a court of ordinary 
jurisdiction. If then this honorable body, 
organised as it is under the constitution of 
Massachusetts, as a court of impeachmeotj 
is to be regarded, as I am well assured it 
must be, to all intents and purposes, as a 
court of judicature, what shall be said of die 
not less novel, than alarmfng doctrine which 
was advanced by the learned Manager ; that 
it is a court, nevertheless, whose powers are 
transcendent, which is bound by ^ no com- 
mon law rules and principles," and is left to 
the exercise of its own opinions and judg- 
ment, independently of all other rule or au- 
thority ? Sir, I will cheerfully leave ic for 
the learning and ingenuity of the Hon. Man- 
ager^ to reconcile, if it be possible, in the 
conclusion of their argument, these seeming 
inconsistencies. 

I will now proceed, in the second place, to 
a brief inquiry as to the extent of the juris- 
diction, which belongs to this Court, as a 
eourt of impeachment, and the nature of the 
delinquencies over which it has the power of 
trial and punishment. Upon this head, it is 
first of all to be remarked, that the consti- 
tution of Massachusetts, differing in this re- 
spect from that of Great Britain, has very 
wisely restrained the trial by impeachment 
to one ' class only of the citizens, who are 
public functionaries ; and even with regard 
to these, such offences only, as may have 
been committed "in their ^offices," are sub- 
jected to this trial. Such is the express pro- 
vision of the constitution. It is not then to 
be disputed that, whatever may have been 
the inadvertencies, or even, the crimes of the 
Respondent, in his conduct as an individual, 
he is not amenable for these to a court of 
impeachment. Suppose him to have been 
guilty of any imaginable offence against the 
peace and order of society ; that he has been 
a party to a duel, or even a principal in* a 
scene of murder and assassination ; yet if 
these offences, high and aggravated and de- 
testable as they may seem, have not been 
brought home to him, as being a manifest 
dereliction of some official duty, he is not 
most assuredly, under the constitution of 
Massachusetts, amenable for all this to a 
court of impeachment. 

The wisdom and vigilance of our laws 
have not failed to provide another, and not 
less effectual remedy for all such mischiefs. 

Again, Sir, I would take occasion here - 
to repeat, that it is not for every petty de- 
linquency ; for ary thing and every thing, 
which may be deemed incongruous or ex- 
ceptionable in the behaviouFof the magis- 
trate, even in rela'ion to his official duties, 
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that he ean be subjected (o removal and dis- 1 
IranchiseroeDt, |)y this extraordinary process 
of impeachment. Accustomed for a long 
time to the frigid office of a judge, he may 
feerchance have lost, in some measure, ibe 
feelings and sympathies which once belong- 
ed to him as a man; he may have, become 
habitually austere ; peevish and petuiatit to- 
wards parties and witnesses,, and every one 
who may have pccasion.io appear at his bar ; 
yet if his duties as a magistrate be discharg- 
ed with fidelity and integrity ; if be h»ve 
6ommitted no offence against the law of the 
land, his removal by address is tiie only con- 
pititutional and appropriate remedy for (he 
livil. 

I may add. Sir, that'it seems to have been 
in tenderness towards these fraihies and in- 
firmities of human nature, to which the juen 
ik high stations ace i^iore, peculiarly expos- 
ed, that the wisdom of our coustitution has 
provided the milder corrective which has 
been mentioned. 

^It is not, indeed, to- be dented (although I 
hiive alwayi been accustomed to regard this 
as being, an exceptionable featuiie in .our pre- 
sent system of government ; a bitfmish-which, 
for one, I would very gladly have assisted in 
Correcting at the late revision of (hat system) 
that by this process of addres^ tlie whole 
|nagi$tracy of th^ Cbromonwealth, so far at 
least as regards the mere tenure of their qf- 
i!;ce, has been virtually, left to the sovereign 
^il) and pleasure of those branches of the 
government, which it was the policy of our 
constitution to exclude, in every oiher case, 
from the least participation in the exercise 
oMudicial power. 

'There is nevertheless much comfort- ip 
the reflection that (he renioval by address, is 
after all a very different thing from a con- 
demnation for cringe. It implies not .cor- 
ruption, nor is attended with infamy or ret 
£ roach ; it isbut the loss of office, and nothing 
Bsides. The magistrate, in such case, if 
he be sustained by eonsdous rectitude, as is 
the Defendant at your f^ar, may meet his 
doem with firmness and . composure.. He 
may even regard .it, a^; being amone the 
common ills in the order of Piovidepce, 
which not unfrequently alight ^s ivell upon 
tbejustas the unjust 4 and yet are there- 
suit of an inscrutable wisdom which it is 
not permitted for mortals < to explore. If 
even then it be true, Sir, a^ was intimated 
by an Hon. Manager, that there is existing 
against the Respondent a degree of *' popu* 
lar excitement," a general feeling of dissat- 
isfaction with regard to his conduct, either as 
a magistrate or a man, which might tend to 
impair bis usefulness as a public functiona- 
ry ; yet if he be not found guilty of some 
official and definable offence against a 

iwown law of the land, let his case be trans- 
ferred to the consideration of that other de- 
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partment of the government which has bee^ 
specially appointed to administer the proper- 
remedy for such aa evil. , 

Let him, if you please, be ijeprived of' 
his office, if it be only^ to gratify the very 
whim and caprice of the people, w.ho conx 
ferred it upon him ; but, in the name of 
justice^othumanity, limplqre, that it may 
never be said, a. citizen of Massachusetts^ 
for such causes as have been supposed, has 
been subject to all the complicated miseries 
and.horror of a condemnation, by impeach^ 
ment.. s - 

Thus much, Mr. President^ J h^-vedeem- 
ed it proper to observe in- respect 4li! a.spe- - 
cies of individual and official impfQprieties, 
which jn my view are^ cleady without the 
jurisdiction of thl^ Court. ^ With yuur leave, 
Sir, I will now proceed to* a brijcf examina* 
tion of the cases^ wherein, as I thtnlc, the 
proceeding by impeachtneuti must be re- 
garded as the appropriate constitutional rem- 
edy ; — and in respect to (his,, notwithstand-^^ 
ing all that has been said of the constitution 
or laiY^of afMther country, nothing mure., ifk 
my humble judgment can ^e necessary to 
lead us to a safe and Satisfactory conclusion^ 
than a reference to a few plain, and intelli- 
gible words, which are to be found in , those 
claus^es of our own constitution that have al-' 
reacjy been recited. ;i ;^ .-v N -r. i^ 

The authority of. the Senate, then, ns a« . 
Court of impeachment, ^ according to the, 
language of the ponstUution^ is ** to hear 
and determine s|ll impeachments. made by 
the House of«Kepresentatives| against any 
officer or officers of the Commonwealth^ 
for misc<^nduct.'Htid maladministration in 
their o&oes.". Such is the brief Qonstltu«(. 
tional descriptipn of i^Q offences, and tlie 
only offences, of iik(h:cl> thisaribunaJ,'as ^ 
Court , of impeachment, ean have G0gni-> 
zanoe ; and it would be strange indeed, it 
would be a sad reflection upon the qharact^r 
of those learned and enlighted statesmen 
who were the frnmers of the instrument,, if 
in< relation to so interesting a subject, they 
should unwarily have been led to the ad^-^ 
tlon of terms of so dubious and equivocal 
an import, asto^require great de{>th of re-* 
search jn order to deveiopc their true intent 
and signification., i ' 

I ami fully persuaded^ Sir, that tliis is by. 
no.mean« the case; and tliat we shall be 
enabled by a Utile reflection, very readily to 
comprehe^/d every thin^ which could ha^a. 
been intended by this: delegation of po^ver 
on the subje^l (^f impeadiment. With ref- 
erence to the clause that has been quoted,, 
the whole stress of th& inquiry, seems to 
rest upon the wi^rds, misconduct and malad' 
minUtroHon* What then arethi& le«;al im- 
port and signification of these terms ? Wei 
an8wer,,pr^tsely thesaBie,.as of crimes^ an4^ 
wtwiemeaM^f ,'— that the^ are, in every 
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respect equivalent to the more familiar f 
terms that are employed by the constitution 
of Great Britain in its description of im- 
peachable offences, subject only to the 
wholesome limitation, which, in this Com- 
monweaUb, confines this extraerdinary 
method of trial to the official misdemean- 
ors of .public functionaries. 

In support of this position, I would take 
occasion to remark, that one of the words 
that are alludeU to, namely, " maladminis- 
tration,*' is a term of purely technical ori- 
gin, and like hut^glar^j Utrctny, or any other 
term that we have seen -fit to adopt from the 
'English code, is susceptible, by a reference 
to that code, of a precise and definite inter- 
pretation. 

On referring to th» Commentaries of Sir 
William Blackstone, (vol. 4, p. ISl,) it will 
be perceived that this most learned and ana- 
lytical commentatoi' has sp6ken of the 
'^ maladministration^' of public officers, as 
being a species of uffeuce, belonging to that 
well known class or' offences, called ** mis- 
prisions" or " contempts." . 

I beg leave to give you in the words of 
this author, a description, not only of the 
particular cHme we are speaking of, but of 
lire genus also of whioh it is a species. 
' *^ The fourth speeies of offences," says he, 
^* more immediately against the king and 
government, are entitled misprisions and 
cenitrnpts. Misprisions are, in the accepta- 
tion of our law, generally understood to be 
all such high offences as are under the de- 
gree of capital, but nearly bordering there- 
on." Again, he says, *' misprisions which 
are merely positive, are generally denominat- 
ed contempts or high misdemtanors^ of 
which the first and principal is the ** malad- 
ministration''* of such high officers, as are in 
pubilctrcist, and employment. This is usu- 
ally punished by the method of parliamenta- 
ry impeachment ; wherein such- penalties, 
short of d|^tl», are inflicted, as to the wis- 
dom of (lie Ilouse of Peers shall seem 
piopcr." 

Such we perceive, Sir, is the legal import 
of the term " maZacf mtnis^ralion" ; that it is, 
in fact, a species of' high misdemeanor; 
and can it be doubted that, with the adop- 
tion of the j)hrase, it was intended also to 
adopt its technical signification, in the con* 
stitution of Massachusetts ? But, it may be 
argued, on ihe other hand, that although 
*' maladministration" may have been, in the- 
ory, thus classified and arranged upder the 
title of misprisions, yet it has been^eft after 
all, at the mere discretion of a high court of 
impeachment in England, to determine 
what degree of delincpieoci^ sliall amount to 
this offence. 
'* Without intending to bestow any extrav- 
agant eulogiuin upon the jurisprtidence of 
that nation, I will nevertheless venture to 



pronounce, that no part of their system will 
be found to exhibit, in relation to this or 
any other subject, an example of such loose- 
ness or incongruity. 

In the criminal code of Great Britain, 
*' misprisions," as we learn from our author, 
are divided into two sorts, negative and pos- 
itive ; the former consisting in the eonceal- 
nient of something which ought to be re- 
vealed ; and the latter, in the commission of 
something which ought not to be done ; I 
would beg leave here to inquire, if, in the 
juridical annals of that nation (excepting, ^ 
always, the reign of its tyrants and oppress- 
ors) the concealment or commission of any 
thing, has been construed a misprision, but 
of some act which amounted to an offence 
against the established law of the land ? — 
If the misprision be of treason, the preexist- 
ing crime of treason must be proVed against 
the accused ; if it be of a felony, so the fel- 
ony must be established ; and it is beyond 
the power of all the peers in the realm, in 
their high court of impeachment, to pro- 
nounce against an EngVishman upon any 
other grounds. 

Thus it has been shown, Sir, as I humbly 
trust, that the " maladministration" of a 
public officer is nothing less than a high 
misdemeanor, in other words, a high 
crime ; for I have the authority of the 
learned writer last referred to, " that crimes 
and misdemeanors, (according to their legal 
acceptation) are merely synonymous ; and 
that they each import, " an act committed 
or omitted in violation of a public law, eith- 
er forbidding o'r commanding it." 

If then it be inquired, what is the precise 
deacription of those crimes or misdemean- 
ors of the public officer, for which, under 
the constitution of Massachusetts, he may 
become liable to impeachment, I answer; 
first of all, bribery ; or in the quaint lan- 
guage of the Institute, " when a person in 
a judicial place, takei any fee, gift, reward 
or brocage for doing his office, or by color 
of his office, but of the king only ;" second- 
ly, the crime of extortion ; thirdly, the em- 
bezzlement of public money, vrhich has 
been entrusted by law to the custody of the 
ningistr^te ; fourthly, the rasure, or falsifica- 
tion of a judicii:! record. 

Here too, it may very properly be observ- 
ed, that a judge of our Supreme Judicial 
Court might render himself clearly liable to 
impeachment, who should contumaciously 
refuse the giving of a judicial opinion, when 
duly required so to do, in pursuance of that 
provision of the constitution which gives au- 
thority to " eaoh branch of the legislature, 
as well as the governor and council, to re- 
quire the opinions of the justices of the Su- 
preme Judicial Court, upon important ques- 
tions of law, and upon solenni occasions." 
I All these, and perhaps others might be ad- 
' ded to the enumeration, arc, without doubt, 
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ofTdncet? against public justice $ tbejr are 
•rimes and misdemeanors ;^he3r are a spe*. 
cies of '^ maladministration," accordice to 
the import of tiiat term as it is employed in 
our constitution ; and being such, are un- 
questionably the proper subject of impeach- 
ment, and I think I may safely add, of in- 
dictment also. 

Furthermore, Sir, I am entirely content 
to admit, that an officer of government may 
render himself liable to impeachment, as 
well on account of duties omitted, as of of- 
iehces committed. Should he have be- 
come habitually remiss and negligent in 
the performance of those public duties which 
are enjoined upon him by the constitution, 
iind which by the express terms of his oath 
he has solemnly engaged to fuli|l ; should 
lie by such, or, by any other means, impede 
the course of public justice, he is guilty of 
an offence against the law of the land, and 
is properly amenable to a court of impeach- 
ment. 

But, Sir, in that clause of the constitution 
which I have been considering, there is yet 
another term employed, in the description 
of impeachable offences, which Is deserving 
of still more critical examination. It is the 
word ** misconduct." 

This term, unfortunately, is not, like the 
x>ne with which it is conjoined, of technical 
origin, and does not therefore admit, cspe- 
ciaiJy when considered by itself, of that ex- 
act construction which would certainly have 
been desirable in such a case. 

It is for this reason, that I liave long been 
accustomed to consider it as a circumstance, 
very greatly to be lamented, that in sn grave 
an instrument as the constitution of Massa- 
chusetts ; an instrument having for its ob- 
ject the establishment and promulgation of 
the great, fundamental principles of our so- 
cial compact ; and whose provisions, there- 
fore, should have been if possible, so plain 
and explicit, as to require neither argument, 
nor inference, a word of the description al- 
luded to should have been employed in re- 
lation to any subject ; much less, in refer- 
ence to that most important of alt subjects, 
in a civil government, the definition and 
punishment of crimes. 

It is, in my humble judgment, to this, 
more than to any other cause, that we may 
attribute the prevalence in this Common- 
wealth, of all those vague incoherent no- 
tions, in regard to the doctrine of impeacii- 
ment, whicli I have had occasion to notice in 
a former part of my remarks. 

In reference to the doings of a public offi- 
cer, the word " misconduct," if taken sepa- 
rately, and by itselC admits undoubtedly of 
an almost infinite latitude of interpretation. 

According to its common and popular ac- 
ceptation, it is a term of most ej^ensive im- 
port ; coyiprehending within its scope any * 



thing and every thine that may be cOnceiv-' 
ed amiss in the morals or^ven-^oanners of 
the individual. 

Whether a judge on the bench have been 
guilty of the most shameful viole^tion of 
public duty ; of bribery, of extortion, of 
peculation ; or have be^n deficient only at 
to some of those little acts of courtesy and 
condescension which the people of Mass% 
chnsetts are wont to expect in the demean* 
our of their rulers, the case may neverthe- 
less, according to the popular acceptation of 
the term, in the latter instance, as in the 
former, he deemed a species of ^ miscon- 
duct" which would subject the unconscious 
offender to the pains and penalties of an 
impeachment. Permit me here to inquire 
if it be possible to imagine, for a moment, 
that any word which is to be found in the 
constitution of Massachusetts, could have 
been intended to be left open to any such 
endless variety, to any such abuse of con- 
struction ? No Sir, it would be a gros^ im- 
putation , not less upon the political integri- 
ty, than upon the intelligence and patriotism 
of the great men whose wisdom was em- 
ployed in framing the instrument, were we 
even to indulge the suspicion, that they 
could intentionally have exposed the rights 
and privileges of the public functionary, or 
indeed of the humblest individual in the 
community, to ajiy such doubts and uncer- 
tainties. 

It behoves us theii to inquire, in reference 
to the context, and riiore especiaPy, 10 the 
term *' maladministration^^ with which the 
word ^* misconduct" is associated, in the 
clause that has been referred to, if the last 
mentioned expression was not very clearly 
.intended to be applied in a much more pre- 
cise, and limited sense th^n that which has 
been supposed. 

For my own part. Sir, I consider the 
word " misconduct," as it is employed in 
the context, as being precisely equivalent to 
the technical term ** misdemeanor" ;^ whose 
legal signification is sufficiently intelligible ; 
and that it cannot therefore be taken either 
to amplify or abridge the force of the word 
with which it is connected. I do not deem 
it necessary to resort to atiy nice and subtle 
distinctions, or to seek the aid which might 
be derived from a critical attention to ety- 
mologies, in support of this construction.' — 
A course of examihiition like tliis- might 
gratify the taste of the philologist, but could 
afford no useful information, to a high court 
of judicature, in forming a judgment upon 
the innocence or gtiili of a fellow citizen 
standing accu^d of hiifh crimes at its bar. 

On the other hand, if it be proper, in the 
construction of any legal instrument, and we 
are ta\ight, by the, most respectable authori- 
ties to believe it is, to avoid all abstruseness 
and subtleties, and to iKiopt that flonseof its 
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jerms, which has been sanctioneci by the 
vommon usage . and understanding of the 
tommuniiy in which the instrument was 
/brnied, it would seeip to be peculiarly fit 
that a similar rule of exposition should be 
resorted to, in settling the great principles 
of a .social cempact, w hereip. t)ie rights ^iid 
privileges of a^hpjie peopje are involved ; a 
eornpact, which being intended for the secu- 
rity of all, ought also. to. be so plain and sim- 
ple, as by ail t9 be readily Gon[ipreheiided. 

Croceediqg on such principles of construe- 
tion, although I may not be permitted to 
quote as authority binding upon this honor- 
able Court, any common notions that are 
entertained with regard to the signification 
of words th;it arc employed in the conftitu- 
tion or law^ of the Comti^onweaUbi yet even 
from thrit sour^, it is'possible, that spitie- 
thing may be drawn which, in the way of 
argument and illustration, may be dee^ped 
pertinent to the present inquiry. I would 
beg leave then to refer for a moment to a 
few familiar terms iq our language, of which 
the word *" niiscon^uct" may, in fact, be 
consid«<red a derivative.; and which may 
lerve to show that ^ven the most generajl 
and popular acceptation of that word i^ 'by 
no Tneans at variance with what I have sup- 
posed to be its legitimate meaning as ijt is 
iised in the constitution of Massachusetts. 

The terms to which I allude, are the three 
verbs, to miseondudy to mishekwoe, to mistie' 
mean* 

According to the common acceptation of 
these words, they havt always, I believe, 
been considered as mere synonymes ; and if 
we may rely on the at|Xhority of our common 
^exicegraphers, this, most unquestionably, is 
the fact.-^To misconduct is to misbeknve, to 
rnishehave \t to misdmf^anf and to misde* 
mean, in its substantive sense, -is notlnng 
Qiore nor less than bei^g l^tiilty of a rnisde- 
^eanor ,* and as this latce)* term is technical, 
a^d signifies a crime, it would 'Seeni^ to fol- 
low as a concluMon from these premises, 
that miicondudt also, in its legal interprcta- 
liion, can be ifiade to signify nothing loss, 
i But, S,ir, there is yet another view of this 
subject whichiseem^tobe deserving of at- 
4!ention, and wbidi- wijl afford, as I think, 
much additional slipport to the construction 
£or which I have contended. 
/ Jt is not to be forgotten that, in the clause 
of our constitution which specifies the of- 
fences or improprieties (if the Hon. Manag- 
er would have it so) that shall he the su!)- 
j,ect of the trial by Impeachment, tlie words 
jpxscondiuA and maladminuty(Ui<>^ are in- 
troduced cenjunctively ; and I must confes*, 
that I am nn'icquainted with any legitimate 
rule of construction (especially in regard to 
n law so highly penal as that under con.sid- 
^eration) whereby this' connexion of the* 
.l^vorcls iDTjV bo swvered, for tho purpose of 



giving « force and an operation tp either iQr. 
depenJently of the other. On the contrary, 
I hsrtd it to be indisputable^ that whateve^ 
may have been the nature of the official de- 
linquencies that were intended by either of 
these expressions, there mutt be found com- 
bine^, ey^ry tiling which is comprised with- 
in the intendment of both, in order to mak^ 
up the amount of an impeachable offence. 
If then it be proved, as I humbly hope It haf 
been, upon the grounds of untjuestionable 
authority, that tftaladminialtraiion in office 
is but another word for a high mtademttanor^ 
it seems to follow a^. a coroUary, that what-^ 
ever may be tfie import of the term which 
is linked with it, nothing less than such 
*' misdemeaT^orV can be made the subject of 
impeachment. 

Nor am I a^bje to perceive. Sir, that the 
learned fif an^gers may 'find relief from the 
for^e of this .concIuLsiqn, by resorting to any 
other r^le pf interpretation of which the na- 
ture of the case is susceptible. 

Should it be contended that the word 
** maladministration'* notwithstanding the 
conjunctive particle which unites it with its> 
antecedent, was intended to be used merely 
as exegetical, the answer is obvious; that 
even in the way of exegesis, it was intended 
to explain and to qualify, what might other- 
wise have seemed to ^e Joos^ and indefinite;. 
•n<J thiis to inter.pose^ip (nvojr of the niagis* 
trate, a ve^ry salutary restraint upop the mere 
whim and caprice of his accusers. 

I am fully sensible, that the coostructioi| 
which I have thus attempted to give to the two 
words of the constitution which are here al-^ 
luded to, has proceeded, in a great measure^ 
upon the ground, that the first of these terms 
is merely superfluous, and inoperative. So, 
indeed, I think it is ; and that the whole in- 
tent of the constitutional provision, so far ajsi 
relates to the descriptiom of offences that 
were to be ,made the subject of the trial by 
impeachment, would have been quite as fully 
expressed, and much more plainly and dis- 
tinctly, had the whole been left to depend 
on the legal and technical import of the sin- 
gle word " maladministratioh." In this re- 
spsct) itha^ appeared to me. that the provis- 
ions in relation to this subject which we find 
in the constitution of many, and indeed^ 
\ most of the other States in the Union, are 
much more suitably and better expressed, 
than our own. • ' 

In the constitiuions of Pennsylvaiiia^ 
South Carolina, and of at least four other • 
Stales, the provision is substantially this ; 
*< that ail civil ofljcers shall be liable to in[i- 
peachment for any misdemeanor in office ;" 
iind although there is sonte variety in the 
phraseology which is employed in the consti- 
tutions of other States, in relation to this sub.- 
ject, yet I will venture to pronounce, that no 
one can be ccmstrued to have extended the 
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JMriidictioii of its court of mipsacliiilenf, so 
as to embrace any species of delinquency, 
short of the legal denomination of crimes 
and offences. 

But it may perhaps be asked, how then 
should it have occurred, that the framers of 
our constitution, differing in this respect 
from the wise men of other States, should 
not ha^e been content to leave their descrip- 
tion of impeachable ofi(ences io depen^iipon 
II singly wpr^ qf l^novrn technical signii^ca- 
tion, instead of placing it in conjunction with 
II fpero nugatory, inoperative phrase, by 
which its force and meaning could neither 
be enlarged nor restrained ? To this I an- 
swer, that th^ case, after all, upon the view, 
which I have takeii ef it, presents but one, 
among the almost numberless examples that 
tni(rht be quoted, of that redundancy of ex- 
pression, that heaping together of words, 
which has always been the common, invete- 
rate fault of legislattoi^^ not only in-^his 
country, but in that alsio from tvhence are 
derived oiiir habits and notions on tbi ub- 
ject. 

Accordingly we find, on looking ove * our 
constitution and laws, how frequent is the 
recurrence of such expressions, as " crimes 
^nd offences,*' ** crimes and misdemeanors,?' 
.*' laws and ordinances,'* and various other 
such copulatives, whose intent and meaning 
might have been obviously as well convjeyed 
4>y precisely half the number of words as are 
.jsmijloyed for the purpose. 
' Upon the whole, Sir, if the construction 
which I have attempted to give, be correct, 
and Ihave.m'^ch reason to believe it (s, of 
that portion of our constitution which trents 
directly upon the subject of impeachment, 
.and from which in fact the Senate of Olas- 
lachusetts derives its whole authority, and 
even its existei^ce as a court in such Cases, it 
follows of coui'SQ that nothing less than an 
,pffence against some standing law of the 
ishd can be made the subject of its jurisdic- 
tion. 

But, Sir, there are still other provisions of 
the constitution which in my view have a 
most material and forcible- bearing upon the 
subject, and are therefore deserving of con- 
sideration. Of these, the first provision to 
which I would beg leave to refer, is tha^ con- 
tained in the tenth article of the declaration 
of rifl[hts, which is in these word^, y\t : 

**Each individual of (bo society has a 
ri^ht to be protected by it in the enjoyment 
.of his life, liberty and property, according 
to standing laws." 

Now, Sir, let the great fundamental prin- 
ciple which is recognized in this provision, 
}^ applied to the case on trial, and without 
jeektng the aid of any thing else which may 
be found in our constitution, we shall be en- 
^tirely satisfied with the result. What then 
is fairly to be understood as the proper mean- 



ing and import of this provision? In mj 
own view it is but a reiteration of the great 
principle which is stated iii another part of 
the constitution, and which forms in fact the 
very basis of our social compact, that it shall 
be a ** government ef laws and not of men." 
According to my version of the clause it is 
therefore substantially tdthis effect ; that the 
lights of the citizen, as to every thing con- 
nected with his life, liberty or property, shall 
not depend upon the mere judgment and 
opinion of men, but upon some known rule 
of action, which has been established for the 
regulation of his conduct, as a member of 
the society. 

It is true. Sir, that the life of the Respon- 
dent is not immediately involved in the re- 
sult of this trial. He is exempt (though it 
may ^ell be doubted if a man of honor and 
sensibility would regard this, as an immunity 
in such a case) from the terrors of the gib- 
bet. Whatever may have been his crimes, 
we know that it does not belong to this tri- 
bunal to inflict tl)e punishment of death. So 
as te the personal liberty of the Respondent, 
this we know also cannot be directly affeoi- 
ed by your deeision. 

^ Should he eyiin be condemned, his per- 
sonal freedqm, sq far as relates to the priv}. 
lege of mere physical motion and action, aie 
yet unrestrained. The wide world wiH nev- 
ertheless remain still open before hirfk ; and 
rf he will be content to live, and to move, 
like the first murderer, a wanderer and an 
exife, ivith the foul mark which your sen- 
tence will have stamped upon him, he may 
indeed be periYiitted to roam through crea- 
tion RsMt and widely as he shall choose. 

Put, Sir, I would beg to inquire if the 
pro'pdrty QTthe Respondent be not directly 
and most deeply concerned in the issue of 
thi^ inquiry ? 
' It is petceived that the judgment o( (his 
(pourt, in a case of im])eacl)ment, may ex- 
tend not only to the removal from ofiSc^, 
but to n subtraction also of certain civil priv-' 
ileges of th^ coi\vict, which, in the view of 
eyary honorable 'jind high-minded man, may 
be considered as amoimting (o a total dis- 
franchisement. If indeed the office of the 
magistrate were the only object aimed at by 
this prosecution, thete might perhaps* be 
some appearance of plausibility in the sug- 
gestion, that as it was the *' people who gave, 
so it is the right of the people to take awny ;'• 
and that, against the sovereign decree of the 
people, or Hieir constitutional represonM- 
tives, in such a case, (here could thereforjB 
be no reasonable cause fur murmur or com- 
plaint. 

Even whh regard to (his, however, I am 
not exactly prepared to admit the soundnc*^' 
of the position. There is, us I think, some-* 
thing like a property belonging to the judi- 
cial oflicer, in virtue of his appointmem to 
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A« sutkm whi6b be oceapies; it is to be 
regarded as a grant ef power and privilege, 
of which he has an absolute right to the en- 
joyment, until by the commission of some 
crime be shall have broken the conditions 
upon which they wer% conferred ; and I 
most be |)ermitted to say, that it is not at the 
pleasure of this Hon. Court, or of any other 
earthly tribunal, to alter or to disturb, in fbe 
slightest degree, the tienure of this posses- 
sion. 

But, Sir, there are yeft other rights belong- 
ing to this Respondent, in comparison with 
which the* possession of office, with all its 
petty honors and emoiwnents, are but as the 
very dust of the balance, which are immedi- 
ately involved in the issue of this inquiry. 
In addition to dismissal from office, you 
may, if it be your pleasure, (and if he have 
been guilty of high crimes and misdemean- 
ors, I do not hesitate to say that this ought 
to be a pSirt of your judgment) pass upon 
iiim the disgraceful sentence of disqualifica- 
tion to hold ** any place of honor, trust or 
profit under this Commonwealth.*' 

Here then we perceive, Sir, that one of 
the dearest privileges of the citizen, that 
which gives hiin his highest distinction as a 
party in the social compact, and raises him 
to a proud elevation above the mere herd 
and rabble of despotisms, is committed to 
jour civstody, and may be lost by your judg- 
ment. 

Do we then find that the constitution has 
been negligent in regard to the preservation 
of rights of the description here alluded to ? 
On the contrary it is every where to be seen 
that, next to life and liberty, which are the 
^maiienable gift of a merciful Creator, these 
rights are regarded as being among the 
most precious possessions of the citizen. — 
.Accordingly almost every successive page 
of the instrument presents us with some dis- 
tinct manifestation of the unwearied assidu- 
ity of its framers, to protiect them from even 
<he possibility of infringement. 

Here I would be«» leave to call the atten- 
tion of this Hon. Cmirt to another clause of 
oTii* constitution, which, in reference to the 
point imn)C(riately in qt>eslion, would seem 
lo be too plain to require illustration. The 
<lrfuse to which I allude, is a part of the 
twelfih artiftle of the declaration of rights ; 
and is thus expressed, viz : 

** And no subject shall be arrested, im- 
prisoned, despoiled, or deprived of his prop- 
erty, immunities, or privileges, put out of the 
protection of ihe law, exiled or deprived of 
his life, liberty, or estate, but bythejudg- 
nieni of his peers, or the law of the land." 

Thus it IS sf en, Sir, that the great and en- 
lightened minds which were called hito ex- 
ercise in ihe proudest days of this republic, 
did not deem it sufficient in accommodating 11 



f'a freej intelligent people, that it should bare- 
ly secure to the iixdividual the privilege of 
living and breathing, and of enjoying un- 
molested the perishable fruits of his labour 
and industry. Much less did they descend 
to the low grovelling notion, that nothing is of 
value to the citizen, anti fit to be placed under 
the protection of the law, save his silver and 
gold, his houses and his lands. In the view 
of the great men to whom I have alluded, 
1t is not the vile dross that is dug from the 
bowels of the earth whereon we tread, nor 
the senseless bricks and stones that com- 
pose our dwellings, which constitute our 
richest possessions as members of civil soci- 
ety. Accordingly we find, Sir, that it is to 
the civil privilegiss And immunities of the 
citizen, in other respects, it is to his political 
rights as an elector of his^ulers, and the ca- 
pacity of being himself elected to office, it 19 
in fact bis well earned honors and distinc- 
tion as a public functionary, as well as his 
life, bis liberty, his property, that the con- 
stitution of this Commonwealth has most 
emphatically extended its regard and pro- 
tection. 

Such I conceive to be the nature of those 
" privileges and immunities'\whicb were in- 
tended by the constitution to be guarantied 
to the citizen, and of which he should not 
be despoiled or deprived but by " the judg- 
ment of his peers or, the law of the land." 
What then are we to understand by the 
terms that are here employed in designat- 
ing the process, and the only process, where- 
by the individual may be lawfully deprived 
of the enjoyment of these privileges? As 
to the first part of the provision, namely, 
" by the judgment of his peers," it will, I 
trust, be at once admitted that nothing more 
nor less could have been intended by these 
expressions than a reference to the favorite 
trial by jury ; and that the alternative ex- 
pressions " or the law of the land," must 
have been introduced principally with re- 
ference to a class of cases, such as those in 
equity, or of admiralty and maritime juris- 
diction, or determinable by the law martial, 
or lastly by impeachment, as to all %vhichthe 
trial by jnry was intended to be dispensed 
wichiu conformity with the established rule* 
and principles whiclr are applicable to such 
cases. 

It is at any rate quite sufficient for my 
purpose, that whatever may have been in- 
tended, even in the cases that have been e- 
numerated, as to the form of the trial, the 
great principle is nevertheless, in this clause 
of the constitution, as well as every where 
else throughout the whole instrument, dis- 
tinctly kept in view, that the law of the land 
shall be the rule of diecision. 

But it may be said, on the other hand, 
that the constitutional provisions in regard to 
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to be regarded as censtituting a portion of 
the standing law of the land. So, indeed, 
they are, Sir, according to the construction 
which I have attempted to gWe, of those \ 
provisions ; but most assuredly it is other* 
wise, if they are to be taken in the extrava- 
gant sense in which they have been constru- 
ed by the Hon. Mai\^gers. So far as the 
constitution of Massachusetts has seen fit to 
dispense, in any case, wj^h the customary 
trial by jury, and to appoint a special and 
extraordinary tribunal to sit in judgment 
upon the proceedings of public officers; if it 
have conferred upon that tribunal the au- 
thority of removing from office, or of inflict- 
ing any other penalty, however ignomini- 
ous, upon the individual who shall have 
been cofivicted of any kiiu\yn definable of- 
fence, whether great or small, against a 
known, established law of the society, it is 
not for the Respondent, or any other citizen 
in the community, to call in question the 
wisdom or the justice of such a regulation. 
It is undoubtedly to be regarded as being a 
portion of the law ; the supreme law of the 
land ; and as such we bow to its authority 
with I the most pn)found respect and submis- 
sion. But, Sir^ if on the other hand, the 
construction should be admitted, which has 
been contended for by the learned Manag- 
ers ; if a high court of impeachment has 
been erected ; and in relation to the impor- 
tant and most interesting subjects which fall 
within its jurisdiction, has been left to the 
exercise of its sovereign discretion ; if in the 
language of a learned Manager, its powers 
are transcendent ;. independent of all com- 
mon law rules knd principles, and it may 
hold at its mere will and pleasure, the office, 
the reputation, and the dearest immunities 
and privileges of the citizen ; then I do not 
hesitate to say that the very foundation of 
such a court is laid in injustice and oppres- 
sion. 

The regulation by which a court of this 
description may have been created, whether 
it bs fotmd in the constitution or elsewhere, 
may be designated by any other honorable 
. appellation which one may choose to confer 
upon it, but it surely is not entitled to the 
name of a law. It is in fact but a mere 
arbitrary mandate, the *^sicvolOy ncjuheo** of 
•despotic power ; and partakes no more of 
the essence of a law than the papal bull or 
imperial rescript. What, sir, do we under- 
stand aj being the import of the term law, 
■but that it is ** a rule of civil conduct pre- 
scribed by the supreme power in a state, 
establishing and ascertaining what is right 
and what is wrong" ? It is a rule, not the 
mere private opinion and judgment of any 
man or body of men, in whatever form they 
may be assembled ; it is a rule which must 
have been prescribed and promulgated ; not 
left to dwellvin secret, and to be sought for ( 
in the bosom of the judge. 



Again, it is a rule whereby the right is 
established and the wrong is ascertained; 
and hence it results, that the innocence or 
criminality of the individual, so far as re- 
lates to hi» conduct as a member ef civil 
society, and his responsibility to its laws, 
can no otherwise be determined upon, but 
by an examination according to the test of 
this rule. 

In this view of tlM subject, it wotild be a 
gross imputation upon the chiraeter of our 
government, as a government of laws, were 
we for a moment to admit the supposition, 
that it could have been its intention, in any 
imaginable case involving the rights of the 
citizen, to dispense with the application of 
the principles that have been stated^by con- 
fiding to a court of impeachment or to any 
other tribunal, a discretionary power, so pe- 
remptory and absolute as that which has 
been Supposed. I am fully persuaded that 
nothing can be found in the constitution of 
this Commonwealth which is fairly suscept- 
ible of such construction. 

As to those particttlnr provisions wbicli. 
relate expressly to the trial by impeachment,, 
it is to my mind most manifest, that nothing 
more was intended than to establish the 
Court for this purpose, to define the extent 
of its jurisdiction, to prescribe the mannes 
of its organization, and then to leave it to 
the exercise of its functions, in conformity 
with those established principles of the . law 
which are binding upon all the inferior ju- 
diciary tribunals. 

Having thus considered, and with more 
minuteness perhaps than was required by the- 
occasion, the nature of those delinquencies 
which are properly cognizable by this Court,. 
I would beg to be indulged in an opportuni- 
ty of submitting a few remarks in relation to- 
the rules and principles by which it should 
be governed in the trial of the offender. 

It will be remembered that it has hereto- 
fore been stated as a position on which I 
should rely, that this high tribunal, when. 
!)i(iing as a court of impeachment, " must 
be bound by the same rules of evidence, the 
same legal notions, and definitions of crimes,, 
and the same precision as to (he (onjn of the 
accusation, as prevail in the inferior iribu* 
nals." — I am seasible, Sir, that the argu- 
ments which may be urged in the mainte- 
nance of this principle, have been in some* 
measure anticipated in the course of my ob- ^ 
servations upon other points which were in- 
timately connected with it. 

Hitherto however the reasooing in sup- 
port of this position has been principally 
founde(J upon inferences that were some- 
what remote from the premises ; I would 
now beg leave therefore to submit for the con- 
sideration of this Hon. Court, a plain and 
positive authority, which, in my view, has a 
direct bearing upon the question, and is ab.» 
solutely concTuaifve with respect to it. 
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I allude to a clause in the constitution of 
this Commonwealth which will be found in 
ihe twelfth article of the declaration of 
rights, and is in the following words, vi2 : 

^* No subject shall be held to answer for 
any crime or offence, until the same is fully 
and plainly, substantially and formally de- 
seriUed to him." 

Now, Sir, u^on a view of this clause, Ihe 
first question which presents itself for our 
consideration is, whether arnon|; the crimes 
and offences here alluded to, were intended 
to be included as well , those which arts 
triable before the highest court of judicature; 
in the form of impeachment, as those which 
are cognizable only by the inferior tribu- 
nals in a proceeding by indictment ? Wheth- 
er; in fact, it could have been intended by 
the constitution, to afford a security and 
protection to the rights of the merest va- 
grant in our streets, ^^hich should not also, 
be extended to the highest magistrate of the 
Commonweallh ? Sir, it would be absolute- 
ly a(fiontiv« to the dignity of this Hon. 
Court, were I to suppose it possible, that 
they would condescend to listen for a mo- 
ment to an argument upon this question. I 
will therefore venture to asstime it as ah a<}- 
miited position, that the terips "crimes and 
offences," as they are entfployed in tWs 
eUuse, wore Intended to comprehend,, every 
species of delinquency, whether of the mag- 
istrate or the individual,, which could, be 
made the subject of a criminal prosecution, 
in any form of proceeding, or before any 
ju<jlicial tribunal known and established by 
the law of the land. If this be true, it fol- 
lows thence as a conclusion, that no person 
in the Comraion wealth can be held to answer 
any more upon impfeachmeiu before this 
high court, tlian upon indictment before the 
inferior tribunal, until the offenee with which 
he is charged shall be fully and plainly, subr 
si^ntially and formally described to him. — 
Now, Sir, however full, and plain and sub- 
stantial may be the description given in this 
impeachment of the various dermquencics, 
of one kind or another, that were iiitended 
to be charged upon the Respondent, I will 
venture to pronounce, without the fear of 
contradiction, that upon an examination of 
the articles, it will be discovered at once 
ihatiheydonoi present, in any single in- 
stance, that formal and technical descrip- 
tion of any crime or offence, which was un- 
quetiunably intended by the constitutional 
provision which has been' recited. It is not 
iVomhenceto'be inferred. Sir, that in the 
formation of these articles the learned man- 
agers were in any degree remiss as to the 
exercise of that care and attention and abili- 
ty, which have since been so conspicuously 
displayed in the fulfilment of other portions 
of the important duties committed to them. 
It 13 most iitanifest, that the construction of 



the impeacbn^ent was accommddated to the 
state of the evidence which was exhibited 
before tljem ; and if they have failed to de- 
scribe, with sufficient formality and precis- 
ion, any crime or offence, which can be the 
subject of an impeachment, it is because the 
existence of no such crime or offence could,^ 
in their opinion, be established by that evi- 
dence. 

But it may be iiHi^ed on the other side, 
that by the law of impeachment, or in oth- 
er )vords, by the parliamentary usage of 
Great Britain, a greater latitude is allowed, 
as to jtechnical formalities, in this method of 
prosecution, than in proceedings by indict- 
ment ; I Would beg leave however to ob- 
serve, that on recurrence to the authorities, 
even this position will be found to be at 
least extremely questionable. It is most 
certain, at any rate, that a contrary doc- 
trine was strenuously insisted upon in the 
late trial of the Queen ; and ihe principles, 
in relation to the point, as they were deliber- 
ataly settfed by the peers and the judges 
more ihan a century ago, in the p^emqrable 
case ef Sacheverell, were confidehtly refer- 
red to as giving, entire support to this doc- 
trine. Be this however at tt may ; — what- 
ever may be the law of impeachment ir^ 
England, or wluitever its parliamentary 
usage, it nevertheless remains yet to be dem- 
onstrated, that this law, or this usage, has 
ever been received and established as au- 
thority in the Commonwealth of Massa- 
chusetts ; more especially it remains yet to 
be shown, that this law and this usage, pro- 
ceeding (Bven upon the supposition that they 
may heretofore, in some *' olden time,*' have 
been ** used and practised upon*' in the Col- 
ony or State, have thereby acquired such as- 
cendency, such high and commanding au* 
thority, as to be privileged to ride over and 
control an express provision of our Consti- 
tution. 

- But, S*r, after all that has been intimated 
as to the technical . forms which are deemed 
so necessary in th^ allegations of an im- 
peachment,! beg it may be distinctly under- 
stood, that it is very, very far indeed from 
the inclinntion of the counsel for the Res- 
pondent, feeling ns ihey one and all do, the 
most entire confidence in the purity and in> 
tegrity of their client, and in the substantial 
merits of the defence which they are under- 
taking in his behalf to avail themselves of^ 
any objections of this, nature ; to cavil about 
mere forms ; or, indeed, to depend on any 
thing but the law and the evidence, and the 
substantial merits of the case. 

It was not, therefore, I do assure you. Sir, 
principally with a view to any mere ques- 
tion of form, that t have deemed it necessa- 
ry to call the attention of thisi Hon. Court 
to this last mentioned clause of the constitu^ 
tioD. It was resorted to as affording an aux- 
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illarjr, and, as I humbly coneeive, a conclu-^ 
sive'ground of argument, in support of a 
former and much mo^ important principle 
which has heretofore been asserted in the 
course of my remarks, that no person in the 
Commonwealth can be held to answer to a 
court of impeachment, or to any other tri- 
bunal, for any thing but some crime or of- 
fencb, which is susceptible of a plain, for- 
mal and technical description. Such, most 
undeniably, is the obvious sense of the con- 
stitution ; and I think I may safely challenge 
the Hon. Managers, in the very plenitude of 
tlieir professional wisdom and experience, 
to adduce a living reason for the r«*qtiiremeut 
of such a description of the offence, in an 
accusation by indictment, which is not 
equally urgent and forcible in the case of 
impeachment. It seems then to result as a 
natural and necessary inference from the 
principle whieh is established by this clause 
lYi the constitution, that, whatever may have 
been the irregularities in the official conduct 
of the Respondent, he cannot be held to an- 
swer for them, in this Court, unless they shall 
be found to amount to some offence against 
a standing law of the land. 

In further confirmation of this great and 
fundamental principle upon which we rely, 
f will venture to pronounce as a matter of 
juridical history, that for more than a half 
century, not a single instance haS occurred, 
even in England, of a conviction upon im- 
peachment, for any thing short t( an indict- 
able offence. 

Such as has been stated, we most consci- 
entiously believe to be the constitutional law 
of impeachmem in this CommonweaUlu — 
By this law we fervently implore that tl^ 
cause of ourclient may be adjudged. More 
than this 'we cannot expect or desire. It is 
the circumstance, and the only one, which 
we deprecate, that the official character, or 
conduct of our friend should be adjudged 
without the authority of some known rule 
and ifrinciple. 

In a preceding part of my remarks upon 
this head, I bad occasion to express my as^ 
tonishment at some of the sentiments which 
were advanced by the Hon. Manager who 
opened this cause on the part of the Com- 
monwealth. I now gladly avail myself of 
an opportunity to offer the tribute of our 
sincere respect and gratitude for other obser- 
vations, of a very different tendency, which 
subsequently fell from one of his learned 
associates. The Hon. Gentleman last al- 
luded to, was pleased to avow, tluit ''he 
should stand upon the law, upon the statute 
of the Commonwealth," in his course of 
reasoning for the support of this prosecution. 

It is I assure you, Sir, no affectation., when 

I say, that to the feeliii^s e>f the Defendant, 

as well as of his counsel, there was some* 

thing cheerini:, encouraging, in the deciara- 
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tion that has been adverted to. It was like 
the first sight of land to the bewildered mar- 
iner, after being driven for many days with- 
out chart or compass, upon the trackless 
ocean, and at the mercy of the winds, and 
the waves. It seemed to dispel at once the 
darkness that had been gathering around the 
cause, and to open to our view a haven of 
security and repose. 

We cheerfully acquiesce in the correct- 
ness of the rule thus propounded by the Hon. 
Manager, and shall submit with the most 
perfect resignation to whatever consequen- 
ces may be the result of its operation. 

Thus, Sir, I have submitted all the ob- 
servations which were intended, in relation 
to this branch of our subject. Its discussion, 
I am aware, has been elaborate, and I fear, 
also, tedious. I beg leave, however, to offer 
as an apology for any thing which may have 
seemed amiss in this respect, that since my 
first acquaintance with ihis cause, and with 
the facts and circumstances attending it, my 
mind has been deeply impressed with the 
conviction, that every thing respecting it 
must depend on the previous question 
which would arise as to the jurisdiction 
of this Hon. Court ; in other words, as to 
the nature of the offences here' cognizable, 
according to the constitutional law of im- 
peachment in this Commonwealth. This 
question meets us at the very threshold o^ 
the inquiry. An error here, therefore, as 
was said by an eminent barrister upon a 
very similar occasion, ", would be like what 
is called an error in the first concoction, and 
would pervade the whole system." 

I will only add, that if the decision of 
this question should be, as I humbly trust it 
must be, in support of the principles which 
I have had the honor to advance, there is 
at once, in my judgment, an end of this 
cause ; fori vnW venture to pronounce, that 
neither in tlie allegations of the impeaeli- 
ment, miKih less in the evidence which has 
been adduced in it^ support, is there any 
thing presented to the view of this Hon. 
C^urt, bearing even a similitude to any 
crime or offence against a standing law of 
the land. 

At a quarter before six o^clock, Mr. Blake 
appearir^ to be much fatigued, a motion 
was made to acyourn to nine o'clock, to-mor- 
row morning. The court was adjourned ac- 
cordingly. 

SENATE. 

TUJEADAT, APiet£. 94, 

COURT OF IMPEACHMENT, 

The usual messages between the two 
Houses were delivered by Mr. Doolittle of 
the Senate, and Mr. Lawrence of the House 
of Representatives. 
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The Court was opened and Mr. Will- 
iams this day appeared and took his seat as 
a member, having been sworn at the last 
session of the Legislature. 

Mr. SHAW. In consequence of the 
wide range of law taken by the counsel for 
the Respondent, the Managers feel them- 
selves obliged to read some new authorities, 
which they will introduce either now or 
hereafter, as tlie Hon. Court shall direct. 
The President directed him. to read. - 
Mr. SHAW. I will first refer to the 
former cases of impeachment determined in 
this Commonwealth, tu show that the pres- 
ent articles are not only sujfKicient in point 
of form, but that the charges are even more 
formally set forth than in these precedents. 
The cases to which I allude are those of 
Wm. Greenleaf, Sheriff of Worcester, and 
Wm. Hunt, John Vinal, and Moses Cope- 
land, Justices, of the Peace in several coun- 
ties of this Commonwealth ; all of which 
stand recorded on the journals of this House, 
when formerly acting as a Court of Im- 
peachment ; and in all of them, excepting 
the last, the impeachment was followed by 
conviction. Yet the articles contain only 
very loose and general charges of miscon- 
duct and maladmmistration ; and the final 
questi<m put to the members of the court 
w«s in no less general terms. For exam- 
ple, the first article in the first of these cases 
of im^ieachment was, "the said Wm. Green- 
leaf, Sheriff, kc. hath illegally and unjustly, 
from time to time, detained in his own 
hands, for his own private use, public mon^ 
ies, when the Commonwealth had a right to, 
and was in great want of the same." And 
the question of " guilty" or " not guilty" 
was put in the following terms ; "JsWm. 
Greenleaf, Esq. Sheriff, &cc. guilty of mis- 
conduct and maladministrHtion in that of- 
fice, charged upon him by the impeachment 
of the House of RepresentMives, or not 
guilty ?" 

Mr. HOAR. IbeglcTve to inquire of 
the Hon. Manager, whether any question 
was raised in regard to the form, in the first 
place, of the articles exhibited, and in the 
second place, of the judgment rendered, in 
either of ihe cases to whicli he has referred, 
o-r whether they were suffered to pass^u& si- 
laitio, 

Mr. SHAW. No such question aj)penrs 
by the journals to have been raised. In 
4 Bl. Com. 5, we find the definition ofmisde- 
meanovy as follows ; " A crime, or misde- 
meanor, is an act committed, or omitted in 
violation of a public law, either forbidding 
ot commanding if. This general definition 
comprehends both crimes and misdemean- 
ors ; which, properly speaking, are mere sy- 
nonititous terries ; though, in common usage, 
the word crimes is made to denote sych of- 
Jences as are of a deeper and more atrocious 



dye ; while smaller faults, and omi^ions of 
less consequence, ive comprised under the 
gentler name of misdemeanors only.'* 
^ In the same book, p. 121 it is said ** mis 
pnsions, which are merely positive, are gen- 
erally denominated contempts or high misde- 
meanors ; of which the first and principal 
is the maladministration of such high offi- 
cers, as are in public trust and employment. 
This is usually punished by the method of 
parliamentaiy impeachment;" &lc. 

In p. 139 the same author gives his de6- 
nition of bribery. " Bribery is the next 
species of offence against public justice; 
which is when a judge, or other person con- 
cerned in the administrtration of justice, 
takes any undue reward to influence his be- 
haviour in his ojffice." Mr. S. continued to 
read the subsequent remarks on this crime 
as viewed by different nations ; those relat- 
ing to the English law were as follows ; 
"In England this offence of taking bribes is 
punished, in inferior officers, with fine and 
imprisonment ; and in those who offer a 
bribe, though not taken, the same. But in 
judges, especially the superior ones, it hath 
been always looked upon as so heinous an of- 
fence, that the chief justice Thorpe was 
hanged for it in the reign of Edward Sd,"fcc. 
In relation to the certainty which is re- 
quired in the description of the offence al- 
leged, CJhitty, in CAm, Law, vol. 1. p. 169, 
observes ; " The first general rule respecting 
indictments is, that they should be framed 
with sufficient certainty," fee. He goes on 
to make several remarks on the subject, and 
refers in a note to the case of The King vs. 
Home, in Cotvp. 682, which was a prosecu- 
tion for a libel. The defendant brought a 
writ of error in the House of Lords. Lord 
Chief Justice De Grey, in delivering the 
unanimous opinion of all the judges upon a 
question put to them by the House of Lords, 
observed ; — " The charge must contain such 
a description of the crime, that the defend- 
ant may know what crime it is which he is 
called upon to answer; that the jury roar 
appear to be warranted in their conclusion 
of guilty or not guilty upon the premises 
delivered to them ; and that the court ina^r 
see such a definite crime, that they may ap- 
ply the punishment which the law pre- 
scribes." 

Mr. WEBSTER. I wish the learned 
gentleman had given us this string of au- 
thorities somewhat earlier in the case ; but, 
since he has chosen to reserve his ' arrillerj 
to this late period, he must give ns time, if 
we require it, to examine the authorities 
thus newly introduced. I take this opportu- 
nity therefore to give the Hon. Managers 
notice, that if we should detect any thing in 
them deserving particular, attention, we shall 
insist on this right. At present I see noth- 
ing which we are not willing to admit. 
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Mr. SHAW. I am not aware that any 
new principle of law has been introduced. 
The cases /ead do but lay down the most 
common and familiar principles, for which 
we did not deem it necessary to recur to 
books. But, in consequence of the errone- 
ous views of the law exhibited in the course 
of the argument of yesterday, we have judg- 
ed it necessary to cite some particular au- 
thorities. The gentlemen complain that 
the offence in these articles is not sufficient- 
ly charged. By these words I understand 
the point at issue to be merely whether the 
charges are alleged with such sufficient 
certainty,' that the Respondent may know 
what crime he is called upon to answer ; and 
I have accordingly cited authorities to that 
point. 

In the case of The King vs. HoUond^ 5 
Term Rep. 607, it was ruled, that ** in an 
indictment against a servant of the East In- 
dia Company for offences in India it 
is sufficient to charge him with a wUful 
breach of duty %vithout adding that it was 
corrupiy^ &;c. In a note to % Ckitty^i Crim. 
LaWfP,3S7j it is said, ^. If a magistrate abus- 
es his authority from corrupt mcHives he is 
punishable criminally by indictment or in- 
formation." &lo. " Where they have acted 
partially, maliciously, or corruptW, they are 
liable to an indictment. And, in some cas- 
es, a mere improper interference appears to 
be thus cognizable.'* k>c Again, ^It is suffi- 
cient in an indictment against any officer, to 
aver that he being suchf &&c. committed the 
offence, and proof that he acted as sucb 
would suffice." The case of The King vs. 
Salisbury, 4 Term Rep. 456, was ah indict- 
ment for an improper exercise of authority, 
and Lord Kenyon there says, " It is of in- 
finite nnportance to the public that the acts 
of magistrates should not only be substan- 
tially good, but also that they should be deco- 
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rous. 

Mr. DUTTOr*. With the permUsion of 
the Hun. Conrt I will cite a few authorities 
for the consideration of the Court and of 
the learned counsel for the Respondent. In 
2 Wooddtacmi 596, in the chapter on parlia^ 
' nieotary impeachments, the learned com- 
mentator observes ; " It is certain that mag- 
istrates, &z^c. may abuse their delegated pow- 
ers to the extensive detriment of the. com- 
munity, and at the same time in a manner 
not properly cognizable before the ordinary 
tribunals." "The commons, therefore, as 
the grand inquest of the nation, become 
suitors for penal justice ; and they cannot 
consistently either with their own dignity, or 
with safety to the accused, sue elsewhere but 
to those who share with them in the legisla- 
ture." In p. 604, it is »aid, " the lords re- 
fused to commit the 6rst earl of Clarendon, 
because he w:is impeached of high treason 
generally, the particular species of his sup- 
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posed criminality not being denoted ; foot 
this refusal was highly resented by the com- 
mons, who voted it an ot>structton to the 
publicjustice of the kingdom, and a prece- 
dent of evil and dangerous consequence."-*— 
In p. 605 ; — " These articles need not pur- 
sue the strict form and accuracy of an in- 
dictment ; for it has been ruled, that by 
the lawVmd usage of pailiament, in proseeu- 
tions by impeachments for high crimes and 
misdemeanors, by writing or speaking, the 
particular words supposed to be criminal 
are not necessary to be expressly specified 
in such impeachments. The resolution in> / 
deed passed in a party cause ; but it seems 
agreeable to a concession of the lords sever- 
al years before, that the commons might, if 
they pleased, impeach in general terms ; and 
the ancient preoedents are rarely conforma- 
ble to the technical exactness required in 
other prosecutions." The course pursued 
yesterday by the learned counsel for the 
Respondent in' regard to the law, has impos- 
ed on us the necessity of making some lur- 
ther investigation, and ef citing precedents 
from the common law. In % Co. InsU $79, 
we have the form, which is very general, of 
the ancient writ of quo warranto^ This 
process was succeeded by a more conven- 
ient mode of prosecution by informations in 
nature of quo i6arranto ; and these are in 
use with us.(10 Mass. Rep. S90.) The in- 
formation is general ; the respondent must 
answer specially. I will refer also on the 
same subject to Rast Entr, 41^, 6 Com, Dig, 
65, and 3 Bl. Comm. S,Q% 

Mr. WEBSTER. Will the learned 
Manager say that there is any resemblance 
to a quo warranto in an impeachment ? 

Mr. BUTTON. I state the authorities. 
I shall use them in argument in such way 
as I think they will bear. 

At 20 minutes before 10, Mr. BLAKE 
proceeded in his argument : — 

Hitherto, Mr. President, it has been my ^ 
intention merely to consider the general, 
principles of law which are applica,ble to the 
trial by impeachment, under the constitution 
of ibis Commonwealth. It is my present 
business to apply those principles to the cas« 
in question ; and lam very greatly mistaken 
in all the views I have been able to take of 
the subject, if it may not be demonstrated 
beyond the reach of contradiction, not only 
that there has been nothing proved, but that 
there is in fact nothing even alleged against 
the Respondent, which, for a single moment, 
could be deemed sufficient to justify a con- 
viction. WiUi reference t6 the state of facts, 
as they stand upon the proofs before you, 
I feel myself warranted indeed in pronoun- 
cing, that when divested of the gloss and 
false coloring, which are always to be ex- 
pected in the statement of prejudiced and 
exasperated witnesses, they contain nothing; 
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which could even seriously affect the repu- 
tation, much less establish the guilt of the 
Respondept, either as a magistrate or a roan. 
I profess not, Sir, to have biecome acquaint- 
ed with any peculiar circumstance attending 
the remote origin of the present prosecution. 
I know, not what private piques and jealous- 
ies ; what local discontents ; what iiopes or 
what fears of any seeker of the ofBc^ of the 
present incumbent, may have been mingled 
in its conception. I know only that the im- 
peachment came to us, directly from a high 
and most respectable branch of our govern- 
ment, and for that reason, if for iio other, 
it is undoubtedly eivtitled to the most serious 
and respectful attention. There are how- 
ever some circumstances in the case, which 
are apparent on the very /ace of the record, 
and upon which therefore, though not im- j 
mediately connected with the substantial 
merits of the cause, it may not be improper 
for me to bestow a few preliminary and cur- 
sory remarks. 

On looking at the articles of impeach- 
ment, we find that they embraee in point of 
time, a period of almost fifteen years, the 
full moiety^ at least, of the active life allott- 
ed to man ;-^ihat they comprehend, within 
their scope a great variety of pett^ items in 
the official transactions of the Respondent, 
vhich are obviously picked up from every 
quarter of bis precinct. 

It is manifest indeed that every nook and 
corner has been ransacked for the materials 
of this prosecution ; that no little obliquity, 
no trivial irregularity, in* the whole course of 
hh official proceed iirgs, has been overlook- 
ed, which could have been brought m to 
swell the catalogue of his delinquencies. 

From all this we have authority to infer, 
that somebody (not surely the House of Re- 
presentatives, nor any one of its Hon, Man- 
agers) has been on the .alert, extremely busy 
and astute in preparing the matter of this ac- 
cusation. The Hon. House, though osten- 
sibly the makers of the bill, did not assur- 
edly provide the materials of which it is 
composed. It was their duty, and the whole 
extent of their duty as the grand inquest in 
this case, to act upon the evidence which 
was brought before them. In a word. Sir, 
ihe hand of a prosecutor, and of a very vig- 
ilant one too, is visible throughout. Enough 
too IS understood of the common propensi- 
ties in human nature, to convince us, that 
this proseciitor cannot have been destitute of 
collateral aids, of all the ordinary ** means 
and appliances*^ that could be desired for the 
furtherance of his purpose. It is quite e- 
^ nough. we know, especially with regard to 
' the public functionary, that the trunip of ac* 
cu;5ation should be blown, that the cry of 
^frau(f,/rau(/, should be sounded in the land, 
in order to bring forth {\\e voice of ihou- 
ands to reiterate and swell ih^ peal. Such 



is, and ever was, the propenelty of mas. 

From these considerations, and from va- 
rious others of a similar tendency that might 
be suggested, there is, as I think, the l»st 
possible reason to conclude, that there is now 
in array before this Hen. Court, a complete 
presentment of every impropriety, great or 
small, which could by possibility be imputed 
to the conduct of this Respondent, through 
the whole course of his official career. 

And what after all. Sir, is the result of all 
this diligence, this scrutiny, upon the con- 
duct of this individual ? What, in a gen- 
eral view, appears to be the aggregate of ail 
the supposed misdemeanors that are imput« 
ed to him ? So far as he is charged with ex- 
tortion or bribery as a judge, and it is for 
this or for^nothing, that he stands regularlj 
accused before you, it will be seen by arith- 
metical computation, that the paltry sum of 
about forty six dollars, in the course of fif-* 
teen years of active, official .employment, 
constitutes, even according to what is set 
forth in the articles, the entire amount oL 
the alleged peculation ! Well indeed might 
it be, as it was said, by the Hon. Manager, 
that this is no case of the *' ravaging of 
provinces, or the plundering of an empire." 

I concur, however, entirely with the learn- 
ed IVf anager, that it is not by the smallness 
of the amount, in such case, that we are to 
measure the degree of offence. Oa the 
contrary, I will most readily admit that the 
degree of criminality should be estimated iu 
the very inverse ratio of the amount of 
temptation. 

But, Sir, when we consider what has hitli- 
erto been the character and standing of this 
Respondent; that he was educated to a lib- 
eral and honorable profession ; that he has, 
for many years, oceupied a high public sta- 
tion ; that he is learned and intell'rgent ; and 
above all, has a family and friends, whose 
love and esteem and confidence must have 
weighed, in his estimation, beyond all pecu-^ 
niary or earthly considerations ; under such 
circumstances, I hold it to be utterly impos- 
sible, that by the temptation of any such 
sum as has been mentioned, picked up as it 
must have been, by a few dimes and cents 
at a time, through a protracted series of 
years, he can have been influenced to the 
perpetration of deeds which could, by possi- 
bility^ expose him to ignominy and ruin.— 
The supposition is against nature, and na- 
ture's laws, and cannot be endured ! 

On looking at the character of man, and 
to the ordinary transactions in society, we 
do not find, that bribes of this description 
are according to the tariff of corruption. 
Men who are prone to be corrupt, if time 
and opportunity be allowed them, have gen- 
ally been found in the practice of their frauds 
upon a much more epl^^rged and extensive 
scale. 
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Permit me here to remark, Sir, that of all 
the o0ices under the government of this 
Gommonweahh, that of judge of probate, 
especially for the county of Middlesex, bor- 
dering, as this does upon the great metrop- 
olis en the State, must afford the widest 
scope, and the most conyenient opportuni- 
ties to the fraudulent, and corrupt judge. 

In allusion to this subject, i has been very 
properly stated by the Hon. Manager, that 
in the course of a single generation, the 
whole property of a county must necessarily 
be subjected to the disposal of this officer ; 
and it is scarcely too much to suppose, thai 
in his official arrangements of all this wealth, 
an opportunity must be aiforded him, if he 
be corrupt, to cut and to carve for himself 
according to his taste and appetite. 

In setting off dower ; in the auditing and 
allowance of accounts; but more especiafly 
in the appointment of administrators, where 
creditors appear in competition, and where 
thousands may be dependent on the mere will 
and preference ofthe judge, it is most obvious, 
that his decrees, were be disposed to make 
of them a matter of barter and sale, might 
become to him a source of princely revf nue. 
Yet do we find, Sir, that the Hespondent 
stands accused of any thing like this? On 
the contrary, although every thing which ex- 



science to cast M first stone at our client as 
a token of co»«tniiation ! 

What then.^ir, in a getteral point of view, 
is the aspect f the present prosecution — 
what the gei^ral scope and character of the 
delinquenct' to which it has reference? 
Upon this l^ad, I hope I may be permitted, 
for the sak of vindicating in the very out- 
set of the i^uiry, the moral character of our 
honorablfclient, to speak first of. all nega- 
tively. 

Amoi^ the variety of details which are 

contain^ in the fifteeti laboured articles of 

this inwachment, we no where find that, 

as a j^gCf he stands accused of any sinister 

or ci'upt decrees ; with any partialities, 

witbny unreasonable delays or denials in 

the^orcise of his official duties. Much 

les^o we find that any thing is imputed to 

hi like severity, or oppression, by the 

wght and force of his authority as a judge. 

^ese. Sir, are among the more ordinary 

snsgressions of ill-disposed magistrates, but 

/cy seem not to hdve been reckoned among 

le faults of this Respondent. On (he con- 

rary, it will I trust be admitted on all hands, 

or it is a matter of notoriety, that there is 

ot a county in the Commonwealth, wherein 

ne arduous and difficult duties of a judge of 

probate have been perfoimed with more 



isted must be taken, as I think, to (lave been promptitude and exactness, with more abiU 
alleged against him, and in its worst possible i^y « ^^^t I may add, with more kindnea 
form, a few dollars and cents, through a suc-j and accommodation to the citizen, than they 
cession of years, appear to have been th ( have uniformly been in that county to which 



whole fruits of his suspected peculations ! 

Sir, I do solemnly protest ; and I ma^* 
my appeal to the feelings of this Hon. Co*^) 
and to their knowledge and experience f^^ 
the character of human nature, that, v-^^' 
the circumstances which have been al^l^^^ 
to, the very minuteness of the extoi^"' 
that are charged upon the Respondeni*nust 
be considered as affording of itself in^ntes- 
tible evidence that they were, if cof'nittel 
at all, the result of mere mistake ^^ inad- 
vertency, and could not have procei^ed fron 
that corrupt intent, that mala mem which s 
essentially nepessary, to the contitution f 
prime. 

Upon a question like this, I 'ish it wee 
possible to command by my vot:e, the prc- 
ence in this hall ofthe whole nagtstracy f 
fhe Con^mon wealth; it woi4d be inde^, 
an assemblage of as mucJi piTity and int- 
ligence, as could be found among the sae 
number of individuals upon the face of Its 
globe ; I wish I could put to them, the ffts 
in this case, and leave them to judge, acdr- 
ding to the dictates of their own cxperieie, 
as men or as magistrates, upon the poinof 
innocence or guilt ; and I should then likto 
.see, which of tlie congregation may not h^e 
fallen into some mistake like those that Ive 
beei) supposed ; which would have the n- 



the office ofthe Respondent appertains. 

Accordingly it is perceived, and the cir- 
cumstance is of so singular a character as 
to deserve the particular attention of this 
Hon. Court, that with the exception of a sol- 
itary instance, and that, as we shall have 
occasion to show, an extremely questionable 
00^, not an individual has appeared before 
you through the whole of this investigation, 
complaining of a grievance, or injury of any 
kind, at the hands of this judge. 

It would seem to be but reasonable (o ex- 
pect, that if the conduct of a public officer 
had beeii marked, as is pretended in the 
present case, for a series of years, by an 
habitual course of peculation and injustice, 
the actual sufferers by such frauds, would 
have been the first and the loudest, to pro- 
claim his malefactions. Who then, Sir, ate 
the supposed sufferers, by the nianifold ini- 
quities of this Respondent ? Paradox as it 
may seem, we find nevertheless on inquiry, 
that if any have been offended against, they 
are those only who appear before yon rc« 
luctantly, and in mere obedience to vour 
summons. Those only who, being here 
complain not of injustice, but are grateful 
for favors ; and instead of accusing the Re- 
spond. -nt as an oppressor, havo spoken of 
him lA their friend and benefactor. 
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With the single exception ^t has been 
alhided to, such we have percei^d to be the 
vieiws and the feelings of every witness who 
has been called to testify upon th-, occasion. 
Yet it is from these witnesses and^one oth- 
ers, that all the evidence whi^ph^ ^adduced 
in this case has been derived ; a^ if any 
crimes have been committed, it is ley, and 
they only, who have been aggrievedy those 
crimes. Hence we have too muc^eason 
to infer, that the accusation against C^ cli- 
ent must have originated rather in thayver- 
weening solicitude for the public good |iich 
is sometimes busied about trifle^ than i.the 
conviction that any great evil were exiing 
in the community, which seemed to re<|i-e 
the interposition of the highest judicial PV- 
cr of the Commonwealth. \ 

Having submitted 'hese preliminary r\ 
marks, which have appeared to me as bein' 
fit ond proper for the occasion, I will noM^ 
with your permission. Sir, proceed to a more ^ 
immediate Consideration of the specific 
grounds of complaint which are set forth in 
this impeachment. 

It is not howevet my intention, either 
now, or at any other time, to enter into a 
minute examination of each of the articles 
fieparately and distinctly ; or to attempt any 
thing like a critical apportionment of the ev- 
idence which has been adduced in their «up- 
ipt. In this course of exatnination there 
has already been presented to us, by «)y 
learned friend who preceded me, a statement 
so perspicuous and forcible, that it would 
he presumptuoiis wer^ I to attempt, by any 
observations of my own, to give to it much 
Additional strength, either in tlie way of il- 
lustration or argument. I sliail tlierefare 
confine my remarks to such general ^iewsof 
the subject, as seem not to have been par- 
ticularly urged by the gentleman alluded to. 
On recinring to the articles of impeach- 
jncnt the charges ?igainst the Respondent 
appear all to be reducible to the following 

heads : 

1st. The holding of probate courts at 
times and places not warranted by law, and 
transacting official business thereat in the 
absence of tlie register. 

ad. That the Respondent, at certain 
^)r<^ate courts, in his capacity of judge, de- 
fnanded and received, for certain official 
iicts, other and greater fees, than those al- 
lowed by law. 

8d. That being judge of probate he also 
acted in the capacity of counsel, and gave 
advice to persons who were executors or ad- 
ministrators in his county, and received fees 
for such advice; and this too, in some in- 
stances as to matters which might come in 
litis^ation before him, as judge. 
. 4th. That as judge, he allowed in the 
account of administrators and gtiardians the 



very sums he bad received of them when 
acting as their attorney or counsel. 

It may, I think, be stated, Sir, that within 
the scope of the charges here enumerated, 
are, virtually, oomprehended all the grounds^ 
which have been seriously relied upon by the 
Hon. Managers in support' of this prosecu- 
tion ; and as to the law and the facts which 
are applicable to eacli of these charges, I 
would beg leave to sutmiit a few brief and 
cursory remarks. 

rirst then as to the holding of probate 
courts at improper times, &.c. ; it will be per^ 
ceived that this allegation, if so it may be 
denominated, extends alike to the five first 
articles of the impeachment, and is set forth 
in each in almost precisely the same words. 
In reference to this charge I would beg 
leave first of all to notice a circumstance 
which was not adverted to by my learned as- 
sociate ; that this does not appear in either 
of the articles that have been mentioned to 
have been laid as a substantive oifenCe ; and 
lence we have authority to infer that as such 
it could not have been intended to be relied 
pon. Much indeed was said about it by an 
Ion. Manager in the course of his remarks ; 
ut in all this we think he was wandering 
rom tbe record ; and treating of a subject 
ot now under consideration. 
In our view, this charge, or to speak more 
•perly, this inliinaiion, this suggestion as 
lands in the articles, is to be regarded but 
f*W prelude and inducement to the matter 
wth succeeds it ; and to have been intro- 
dtid merely as a circumstance giving a de- 
grOftf color and aggravation, to the princi- 
pal Vence which tvas intended to have been 
allej . 
1 OT^curring to the articles that have 
been tmioned it will a<Jcordingly be per- 
ceiveciuiat the supposed impropriety, as to 
il|e tiii or place of holding the courts, 
i^ nnif^mly followed by the statement 
ol someyansaction at such courts, which, 
ol itself, Was deemed sufficient to afford 
g^unds o\ accusation, i 

ut, SirWl this may, perhaps, be regard- 
edraiher ahrratter of form, than as betong- 
irl to the^bstaniial merits of the. case ; 
an is not thwefore deserving of further con- 
silration. \ 

e are thei quite willing to admit, if this 
Girt will cdnsent to proceed upon the 
grand of, sucl\ concession, that the question 
ha submitted ^hall be, not whether any of- 
feje like that alluded to is charged by the 
ineachment, but whether any such has 
bcj established, by the law and the evidence. 
I the discussion of this point I shall not 
troass upon the patience of this Hon. 
cAt, by attempting to follow the learned 
Mkgers through all the labyrinths of the 
Erjish law ; of all those ancient statutes 
an jrdinances and usages respecting ihe^ 
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Probate jur'isdictioa) which they have seen 
fit to explore upon the present occasion. 

The very few remarks which I have to 
make upon the question will jbe directed to 
the consideration of what we find respect- 
ing it in our own times,, and in our own 
laws and constitution ; and indeed it was 
this ground after all, and this only, independ- 
ently of authorities derived from any other 
country, that the learned Gentlemen were 
eventually compelled to stand upon in de- 
' fence of their positions. 

Accordingly we were referred to that 
clause in the constitution of Massachusetts, 
chapter 8, article 4, which provides that "the 
judges of probate of wills, and for granting 
letters of administrationv shall >hold their 
courts at such place or places, on fixed 
days, as the convenience of the people shall 
requftFC. And the legislature shall, from 
time to time, hereafter appoint such times 
and places ; until which appointments, the 
said courts shall be holderr at the times aad 
places which the respective judges shall di- 
rect." 

We were then referred to the 1 0th section 
of the act of the I Otb March 1784 [Mass, 
LawSf 137.] which provides ; " That ihe 
judges of probate in the respective counties 
of this State, shall have certain fixed days 
for the making and publishing their oicTers 
and decrees, and such days to be made 
known by public notifications thereof in the 
several counties." 

Passing over a course of antecedent reas- 
oning and references of the Hon. Gentle- 
men trhich seemed t6 be more curious than 
useful ; and at any rate not to have any 
material bearing upon the point, I believe I 
am fully justified in stating, that ihe^ two 
provisions which have been recited comprise 
in fact the whole ground, oral any rate, the 
only ground that could be deemed even 
plausible, which was assumed in support of 
their argument. 

Proceeding then upon the supposition 
that neither in our constitution nor laws 
there were to be found any other regulation 
which would seem to justify the conduct of 
the Respondent in regard to the proceeding 
which is deemed so ofl'ensive, I would beg 
leave to inquire if the principle contended 
for on the other side be quite so clear, and 
even self evident, that any judge in the 
land might not be supposes! to entertain a 
doubt respecting it, without bein^ exposed 
to all the complicated horrors of impeach- 
ment ? 

As to the subject of fix^d times and pla- 
ces for the holding of courts, we perceive 
that the provisions, both of the Constitution 
and the law are merely directory ; that they 
contain no restrictive, or prohibitory words, 
that may be construed as an interdiction of 
any preexisting law or usage in such cases. 
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We know full well, tUoJic^f ^^m circum- 
stance we have been sufficiekiy apprized by 
a portion of juridical history <t,,*'^hich wi 
have been favored by a learns Mana<rpr \ 
that in that country from whe^. oJi^^^Y^ 
bate jurisdiction, with all its itiM^nUi Ai;a« 
derived, the office of the ordinaryor as we 
have it, ihe judge of prohate, wA always 
merely ambulatory ; that as to the t^^ ^nd 
the place of holding his courts ever> thine 
was left to his own opinions and discrnion 
Such we know, moreover was the law j,|d 
the usage in this then colony, antecedent t^ 
the adoption of our constitution. 

Hence it would seem but reasonable to 
infer, that if it had been the intent of the 
constitution, or the law, to effect a funda- 
mental change in the system ; to correct a 
well known prevalent usage,, and to place 
these courts upon a new and dijfTerent estab- 
lishment, there would have been employed 
for this purpose apt and sufficient provisions, 
which siiould have admitted of no- diversity 
of interpretation. 

Under the circumstances that have been 
stated, I may be permitted, at any rate, to 
demand the judgment of this Hon. Court, 
and with some degree of emphasis, if it 
would not be repugnant to every principle of 
justice ; a violation indeed of the common 
charities which are due to the frailty and fal- 
libility of human nature, were it admitted, 
for a moment, that an erroneous decision in 
such a case, might be received as the evi- 
dence of, crime. 

Whatever at any rate may be the true 
constitutional provision that has been refer- 
red.to ; admitting, for a moment, thsrt the 
views which appear to have been taken of 
this subject, by il>e Respondent were entire- 
ly fallacious; if there be any thing in this 
affording evidence of a deliberate outrage 
upon the constitutional law of Ihe land, the 
Respondent nevertheless may derive, both 
as a magistrate and a man, some consolatio»> 
from the reflection, that in this respect he 
did but follow the high example which had 
been set before him by the whole legislative 
authority of the State ;.who, by their public 
acts, had again and again committed a siiTv- 
ilar outrage. I refer, Sir, to those repeated 
acts of t4ie Legislatmre whicti have been 
passed from time to time for the accommo- 
dation of particular counties in the Com- 
monwealth, whereby, (the stubborn provis- 
ion of the constitution notwi?hstanding,> 
judges of probate have been specially author- 
ised, so far as the Legislature were empow- 
ered to delegate such authority, to appoint at 
their discretion, other limes and places for 
holding their courts, besides those which 
were heretofore regularly established by law. 
It need not be said, that, upon the construc- 
tion that is contended for by the learned 
Managers all th« act« here alluded tu 
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are nothinr'"^'^® ^^^ ^^^ ^^^^ ^ palpable 
infringeme^ upon the constitution. Thus 
then we h^^ ^^® le|;itlative exposition of 
the rule ' ^"^ '^'^ '^ ^ imputed to the 
Respoir^i'^ as a crime, that he was not 
more '"® ^^^ those whom we have ap- 
point^ to be the makers of our laws ; or 
that'O forming a jodgment upon the subject 
In ^estion, he sbouldbave allowed himself 
to'^ influenced in any degree by the weight 
ft tiieir example ? 
/ But Sir, even this is not all which we 
have to say upon this branch of our subject. 
Beyond all this there is yet in thia cause a 
place of refuge and of rest for the Respon- 
dent, in which it is not possible he should 
be disturbed, however unrelenting the sever- 
ity with which he shall be pursued. I al- 
lude to the provision in the act of March 
7th 1806, which was referred te by my learn- 
ed associate and which is 'mentioned again 
only for the sake of once more reminding 
this Hon. Court how absolutely conclusive 
is its operation* upon the question now in de- 
bate. 

It was the intention of this act, after the 
affpointnent of certain fixed times and pla- 
ces fur holding the court of probate within 
the county of Middlesex, to give to the 
judge of that county, the same discretionary 
authority as to otiier times and places which 
by previous acts, that have been alluded to, 
had been given in such cases to the probate 
judges in certain other counties ; and the 
provision alluded to is in these words, viz : 

*^ That when the said times and places 
shall be found to interfere with the terms or 
sessions of other courts, or when the judge 
of said court of probate, for the time being, 
shall be prevented, by_reasonof sickness, in- 
evitable casualty, or other cause, from hold- 
ing the same at the lime prefixed therefor, 
or when it shall appear to him to be for the 
general benefit or the interest of individuals, 
he shall be, and is hereby fully authorised 
and empowered to appoint such ether times 
or places for holding said court as he shall 
deem expedient, by giving public notice 
thereof or 'notifying all concerned;'' &&c. [1 
Mass. IjatoB, 935.] 

It bemg then admitted, or at any rate es- 
tablished beyond all conirddiction by the 
proofs in the case, that in every instance of 
\ the special courts alleged to have been hold- 
en by the Respondent due notice thereof 
had been previously given to all the parties [ 
concerned, the only remaining question, so 
far<as relates to the point under considera- 
tion, would seem to be reduced to simply 
this ; whether a judicial ofilcer be chargea- 
ble with a high crime and misdemeanor, 
whether he be liable to impeachment, and 
thereby to be deprived, not only of his ofiSce, 
bnt of his common privileges as a citizen, 
fbr having assumed a^ the basis of his judg- 



ment and proceedings in a given casenv 
better authority than an act of the legislature 
of the Commonwealth, which might by pos- 
sibility, be construed an infringement of the 
constitution. Sir, I will not comment on 
such a proposition ! 

But alas !• it is alleged as another crying 
sin of this Respondent, that he should have 
had the presumption to hold seme of the 
courts that have been alluded to, in the ab- 
sence of his register ; and it has been elabo- 
rately and strenuously urged by an Hon. 
Manager, that the register, being a constit- 
uent part 'of the probate court, every trans- 
action of the judge whuch was not perfonned 
in the presence of that officer must be re- 
garded as being founded upon a mere as- 
sumption of power, as warranted by no le- 
gal authority and void. 

It was really to have been expected, that 
in the maintenance of a proposition so nov- 
el ; I may add so apparently at variance 
with all notions of common sense ; there 
would have been an attempt on the part of 
the Hon. Managers to have shown to this 
court something like a familiar principle, a 
known and established usage, or at any rate 
the semblance at least of some plausible ar- 
gument. More especially was this to have 
been expected, after the assurance which 
had been given us by . one of the learned 
gentlehaen ; that he professed to ^' stand up* 
on the law, upon the statute, in support of 
every part of this prosecution." In regard 
to the proposition here alluded to, it would 
seem to be almost superfluous to remind this 
court, how sadly the learned advocate has 
fallen short of the fulfilment of his engage- 
ment. 

Upon this subject, as well as every other 
connected with the prosecution, the Hon. 
Gentlemen have given us the most decisive 
proofs of their great industry and depth of 
research upon this occasion ; we have indeed 
been much entertained, and edified also, as 
I admit, ty the profusion of ancient learn- 
ing which they have been pleased to spread 
before us ; but I submit, if it be not a most 
remarkable circumstance, considering the 
apparent confidence with which the position 
alluded to was assumed, that all the law, and 
every thing bearing the semblance of au- 
thority, which has been brought forward in 
its support, consists, after all, of one single 
dictum, one solitary scrap of intelligence, 
comprised within the compass of less than 
two lines, which has been discovered in the 
work of an ancient English (commentator 
upon the ecclesiastical usages of that nation; 
wherein it is laid down in so many words, 
" the ordinary may not speed a cause with- 
out the attendance of his register." 

I readily admit. Sir, that the ofifice of the 
ordinary, under the ecclesiastical jurisdic- 
tion in Great Britain, bears a near resem- 
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blance, in^re^rd to many of its powers and 
attributes, to that of the probate judge in 
Massachusetts ; but I am not, I confess, quite 
flo ready to concede) that the report of a 
mere dictum, or even a grave ordinance of 
an English bishop, who may have lived 
some centuries ago, with respect to the 
fuQctions of his register, or any other sub- 
ject connected with his jurisdiction, shall be 
regarded as the law of this land, unless there 
shall have been given to it, at least, some 
countenance by the constitution and law of 
the Commonwealth. 

What then do we find in this constitution 
or this law, which would seem to give sup- 
port to the lone authority which has been 
alluded to, and upon which indeed the whole 
argument of the learned Managers appears 
to be bottomed ? 

The constitutional provision has only reg- 
ulated, we know, the manner in which the 
register of probate shall be appointed, leav- 
ing it as the proper business of legislation to 
define his duties, and to do every thing else 
which might be deemed expedient in rela- 
tion to that office. 

Accordingly, by the statute of March, 
1784, we find the whole subject completely 
disposed of, and every thing appertaining 
either to the office or officer particularly 
specified. 

The provision is, " that there shall be, in 
manner as the constitution directs, a suitable 
person in each county within this Common^ 
wealth, appointed or to be appointed, regis- 
ter of wills, administrations, accounts, de- 
erees, ordeifs, determinations, and other wri- 
tings which shall be made, granted, or de- 
creed upon by the judges of probate of wills 
ID their respective counties ; which register 
shall be sworn to the faithful performance 
of the duties of his office ; and have the care, 
custody^ and keeping of all files, papers and 
books to the probate office*' ; &^c. 

Here then we have, Sir, an exact enume- 
ration of all the powers dnd the duties of a 
register of probate ; and I would beg leave, 
most emphatically, to inquire of the learned 
Managers, what they can discover in all 
ibis, which would seem to give color to their 
inference, that the register "is a constituent 
part" of a probate court; in other words, 
that his office is so colleagued, so absolute- 
ly interwoven with that of the judge, that 
the latter may, on no occasion, " presume 
to speed a cause" wjthout the presence of 
the former. I would not, Mr. President, 
presume to treat with levity any argument 
which should* appear to be urged with seri- 
•usness by either of the learned Managers, 
who so well know how to make the most of 
their case, but I cannot forbear remarking, 
that the position which was assumed in re- 
tard to the particular point under considera- 
titQ has seemed to bk but little short of be- 
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ing ludicrous. As well might it, I think, 
have been said on the other hand, and even 
with more appearance of propriety, that the 
whole business of the register, such as the 
recording a will, the transcribing an admin- 
istration account, and the various other of- 
ficial writings which it might require the la- 
bor of many days to copy into his book of 
records, must nevertheless all be performed 
in the presence and under the very eye of 
the judge. Indeed, if the two officers in 
question he thus connected and inseparable, 
it would seem to follow as a consequence, 
that not only must the person of the register 
be in attendance at all the courts, but it be- 
comes his duty also to transport on such oc- 
casions, from place to ptace throughout the 
county, his archives and every book aitd 
paper which is to affi^rd the evidence of his 
proceeding. Surely, Sir, there is to be found 
in the specification which is given us by ihe 
statute of the duties of this office, nothing 
thatcan give countenance to any such absur- 
dity. 

For aught that we find in this law the re- 
spective duties of the judge and the register 
are entirely distinct and independent; as 
much so indeed as the duties of^ the chief 
justice of our supreme judicial court, from 
those of the clerk, or even of the crier, 
whose humble province it is, (if the court so 
please to order) to proclaim the opening and 
the adjourinnent of the session. With ref- 
erence to the functions and the station which 
are assigned by the law to a register of pro- 
bate, it is manifest that he must be regarded 
in every possible respect, as a mere ministe- 
rial officer, a mere clerk or recorder, having 
no discretionary power or authority of his 
own, but bound, in every case, to proceed in 
conformity with the directions of t|m judgev 
. It is not, indeed, until after all the duties 
of the judge have been consummated, that 
those of the register are supposed jto com^ 
mence. An application is made to thtt 
judge for a grant of administration ; we find 
the register is but a silent, inactive spectator 
Hpon this occasion, until the business shall 
have been completed, and he is required, in 
the exercis^^tf his functions, to record th« 
proceedings and decree in the case. The 
probate of a will, or the allowance of an ac- 
count of an executor, administrator, or cred- 
itor i# contested ; a trial of some sort is to bt 
had ; what do we find to be the predicament 
of the register in such case? He has no 
voice, nor can take any part in the investi- 
gation. It does^ not appear that there is au- 
thority given to him, by the statute, to b« 
even so far auxiliary to the judge, in such a 
case, as to administer an oath to a witness. 
He is a mere mute on this occasion, and as 
to any useful, practical purpose, his pres-*^ 
ence woufd seem to be as unessential as th« 
very ^haix whereon he sitf. Indeed, Sir, 
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unless we should proceed upon thd ground 
that the legislature were so far waraing in 
magnanimity, that they allowed themselves 
to be so far governed by a narrow, illiberal 
jealousy, in regard to the appointment of 
this officer, as to have given him a station 
merely for the purpose of his becoming a 
spy upon the judge, it is utterly impossible to 
. imagine, considering the nature of the pow- 
ers and duties that have been assigned to 
Turn, that it could have been their intention 
to require his attendance upon occasions 
v^here it would be obviously so senseless and 
unavailing. 

Admitting however, after all, that the 
construction which has been given by the 
counsej for the Respondent upon this point 
is fallacious ; there is yet one oUier question 
in the case ; one indeed which the learned 
Managers, throughout the whole course of 
their argument, not only upon this, but upon 
all other articles of the impeachment, seem 
to have regarded as being but of secondary 
importance, but which in our view, is nev- 
ertheless deserving of some consideration. 

I allude to the question of criminal intent ; 
the quo «ntmo, from whence these several 
aberrations of the judge may be supposed 
to have proceeded. We had hitherto imag- 
ined, though the principle seems, on the 
present occasion, to have been almost en- 
tirely overlooked by the learned Managers, 
that something more than the exhibition of 
the law, and the mere naked act of its vio- 
lation, were necessary in order to establish 
the criminality of the party accused. We 
had indulged in the belief that the mind, 
as well as the body, must necessirily have 
nonie influence and agency in the consum- 
smation of crime ; that there was in fact, a 
u^ree of good sense, as well as of legal 
principle, in the maxim ; *^ ^ctus nonfadt 
reunij nisi mens sit red*^ ! . In reference to 
all judicial officers, we had furthermore sup- 
posed that there was some little indulgence 
and chjirity due to them as well as to their 
fellow beings, on the score 4|f the fallibilities 
and infirmities which are incident to our na- 
ture ; that in the discharge of their official 
functions, they must, not merely have mis- 
taken, but wilfully perverted the law, in or- 
der to have subjected themselves to a pros- 
ecution for crime. 

Proceeding upon these principles, which 
we had indeed sujiposed to have become too 
familiar to admit of contradiction, I would 
beg leave to inquire of the learned Manag- 
ers, (admitting their construction of the 
law to be correct) what evidence has been 
given us, tending to establish the corruption, 
or even to excite a reasonable suspicion, as 
to the purity of this Respondent, in any of 
the proceedings which have yet been allud- 
ed to ? So far as relates to the subject of 
holding special courts ai other times and 



places than those designated by the l^w, d^ 
we find, from the evidence in the case, that, 
if this were unjustifiable, it must necessarily 
be attributed to a sinister and corrupt mo- 
tive ; or is there not^ at least, some tolerable 
ground for the supposition that it may prob- 
abl)r have been with a view to the public ac- 
commodation ? With regard to most of our 
judicial officers, who in the course of their 
public duties, are frequently called from their 
houses, and their fire sides, to sojourn in va- 
uous parts pf the Commonwealth, we cer- 
tainly do not find that they are so greedy of 
en^)loyment, as to be willing to .sacrifice the 
little repose, and relaxation, the domestic 
tranquillity and comfort which are allowed 
them in their customary vocations, for the 
sake of keeping up a perpetual, unceasing 
exercise of their public functions. For the 
greater accommodation of suitors, they do 
indeed occasionally consent so far to go 
without the ordinary routine of their official 
duties, as to attend to the examination of a 
cause at their chambers ; but I do not re- 
member that an example of this kind has 
ever been regarded as an offence, as an im- 
proper officiousncss on the part of the Judge, 
but on the other hand, it has I believe been 
generally esteemed as the evidence of bis 
kindness and condescension ; as a proof in- 
deed of his willingness to make, at least, ao 
occasional sacrifice of his own personal'ease 
and convenience to the public good. 

These remarks, Mr. President, appear to 
me as being most particularly applicable to 
the circumsjtances and condition of the pro- 
bate judge, so far as relates to the special 
courts which are the subject of complaint 
against him. The ordinary duties of his 
station are, as we all must know, of such a 
nature, that were he to decline attending to 
any other business besides that which must 
necessarily devolve iipon him at the regular 
arid stated sessions of his courts which are 
appointed by the law, he is nevertheless the 
very slave of his office. His leisure, his 
whole time, indeed, is literally broken up 
into a thousand fragments ; insomuch that 
one would scarcely think it were possible 
there should be a single hour, from the be- 
ginning to the end of the year, which he 
might fairly be authorized to claim as his 
own. Where then, I repeat Sir, shall we 
look for a sinister motive which could have 
prompted to the holding of these special 
courts which are the subject of accusation? 
Was it that the judge must have been abso- 
lutely in love with labor and drudgery ; or 
tKat for the paltry gain of some fifty or an , 
hundred cents which, from the evidence in 
the case, appears to be about the amount of * 
all the extra compensation whitsh. he could 
expect to obtain by any such extraordinary 
session, that he was willing thus not only to 
allow bis domestic retiretnent to be broken 
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In upon, but to hazard at tbo same time his 
reputation ? Under the circUmstanjces that 
have been adverted to, I humbly submit that 
it is most apparent upon the evidence, that 
if, in relation to the point under considera- 
tion] any law have been violated by the 
Resspondent, the offence is solely attributa- 
ble to error of judgment ; to an excess of 
kindnessand courtesy, and not to anyofthese 
selfish and corrupt motives which are essential, 
in such a case, to the constitution of crime. 

Upon any other hypothesis, the conduct 
of the Judge on the occasions alluded to in 
the articles, presents to us an enigma whi(;h 
admits of no satisf^tory solution. It is a 
species of self denial, of self immolation, I 
may say^ which is without a parallel in any 
thing which we know in the history of hu*- 
man nature. 

It is fully established by the evidence 
which is before this Hon. Court, that nothing 
ever was, or could have been, transacted at 
any of the special courts that have been al- 
luded to, which must not regularly have 
come before this Judge of Probate at the 
stated sessions of his court which are ilp- 
pointed by law, had he chosen to await 
I heir arrival, instead of permitting his domi- 
cil, at Groton, to be tbrOnged and disturbed 
at unusual seasons. It is also in proof be- 
fore us, that if he presumed to act, on such 
occasions, in the absence of the register, it 
was not, at any rate,that he might thus have 
an opportunity of taking to himself the fee^ 
of that officer. Those ^es, on the contra- 
ry, appear, in all cases, to have been regu- 
larly accounted for. 

From these considerations it would seem 
to result as k necessary consequence, that 
if any improper motive be attributable to 
the Respondent, in regard to the proceed- 
ings which have been alluded to, it cannot 
at any rate have originated in any disposition 
to enlarge thereby uie sphere of his official 
duties, or to secure to himself emoluments 
of which he might otherwise have been de- 
prived. Upon the whole, I feel myself en- 
tirely warranted by the state of the evi- 
dence in the case, to aver that it is utterly 
impossible to (iud in it tbo slightest indica- 
tion of a criminal intent. 

We are then, as I think, reduced to the 
necessity, either of imputing to the Respon- 
dent a high crime which must have been 
without any concetvablo motive ; the mere 
result of that wilful, and wanton propensity 
to mischief, which is exemplified, only in 
the character of those monsters who some- 
times appear in society, or of supposing, 
that if any irregularity existed in tha case 
alluded to, it must have proceeded from an 
error of judgment, which the most upright 
and intelligent man in the community might 
very naturally have fallen into under similar 
•ireuaajtanees, and ft>r whieb, being a judi- 
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I cial officer, he cannot be holden accountable 
before this or ^ny other earthly tribunal. 

I will not affront the understanding of 
this Hon. Court, by supposing there can be 
a doubt, as to which of these hypotheses 
should be adopted as the basis of its decis- 
ion. 

With thejse observations, I dismiss the sub- 
ject of tlie special courts, and the nonatten- 
dance of the register. I should not indeed 
have felt myself justified in detaining your 
Honors, for such sw length of time^ in th»^ 
discussion of a subject, which, according to 
my own views of it, was so extremely plain 
and simple, but for the circumstance that it 
"seems to have been regarded so differently 
by the learned Managers ; who did not fail 
to bestow upon it a degree of emphasis and 
argument, that were to have been expected 
only in their treatment of a most serious 
ground of accusation. , 

In conformity whh the arrangement I 
had proposed, I now proceed to a brief con- 
sideration of the matter charged against the 
Respondent which falls under the second 
general head of the allegations contained in 
the impeachment In addition to the sev- 
eral misdemeanors which have already been 
noticed, it is a part of the accusation, which 
we find set forth, with some immaterial va- 
riation of circumstances in each case, by the 
five first articles of the impeachment, (hat 
the Respondent, in his capacity of Judge of 
Probate, did, on certain occasions therein 
mentioned, " demand and receive for cer* 
tain official services, other and greater fees 
than those allowed by law in sueh cases.*' 

In proceeding upon an examination oi 
this branch of our cause, I mu^t be permit- 
ted to say, that it is of the utmost conse- 
quence that we should at the very outset, 
come to some clear and distinct understand- 
ing as to the precise nature, in a legal point 
of view, of the offence, which is, or at least 
was here intended to be alleged; With ref- 
erence to the circumstances, as they are 
stated in the article, it cannot, I suppose, be 
doubted, that if any thing like an offence, 
known at law, was intended to be charged, 
it must be the crime of extortion. It must 
indeed be this, br it is nothing. If then up- 
on an examination of the evidence in the 
c;>se, we find, as I am well assured we shall, 
that it is utterly insufficient to maintain the 
charge of extortion, then it will be contend- 
ed, upon the principles which I have hereto- 
fore had occasion to consider so fully, that 
no offence has here been established, which 
can properly be made the subject of trial by 
impeachment. 

Thus it becomes necessary that we should 
in the first place, attend to the legal defini- 
tion of the crime of extortion ; for it will * 
not I trust be questioned by either of the 
learned Managers, that if this be tb^ of- 
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fence which was intended to be charged, 
^^ the satme rules of evidence, and the same 
legal notions as to the nature and essence 
of the offence" must prevail in this Hon. 
Court as a Court of impaachment, which 
wodld be obligatory upon the inferior tribu- 
nals at the trial of the same offence by in- 
dictment. 

According to the description which is giv- 
en us of this offence in the books of author- 
ity, we perceive, then, that it *' consists in 
any officer's unlawfully taking, by color of 
his office, from any man, any money or thing 
of value that is n9t due to him, or more than 
is due, or before it is due." See Black. 
Com. vol 4, p. 141. Also I Hawk. P* C. 
170. 

With reference to this definition of the 
offence, it would be easy to show in the out- 
set, were it deemed necessary for our pur- 
pose, that there is wanting in each of the 
five articles of the impeachment which have 
relation to this subject, a most material aver- 
ment, without which, ^if I am correct in the 
principles that were stated in a former part 
of my remarks, as to the necessity, in all 
<»riminal prosecutions, of a formal as well as 
a plain and substantial description of the of- 
fence) it would be manifestly impossible for 
this Hon. Court, whatever might be the 
state of the evidence before them, to proceed 
upon any legal grounds in pronouncing a 
judgment against the accused. 

The objection to which I allude is simply 
this ; that although it is alleged that other 
and greater fees than those allowed by law 
were demanded and received by the Defend- 
ant, yet this is, in every ^instance, unaccom- 
panied by any averment as to what were the 
regular, legal fees,, for the particular services 
in question. It is I presume, Sir, beyond all 
doubt, that an omission of this sort would 
be fatal upon demurrer, or on motion in ar- 
rest of judgment,in a triaj by indictment; and 
I know not why a rule of law, founded soob- 
viously in reason and connnon sense, should 
not be deemed equally applicable, especially 
under the constitutional provisions which 
have heretofore be6n cited, to tlie trial by 
impeachment. 

In support of the general principle, as it 
has been stated, I would here beg leave to 
refer the Court to the case in 3 Leon, Rep, 
£68 ; and also to what is laid down upon 
this point in Z ChiUy^s Criminal Lauf^ 146. 
in nota» 

The case in Leonard was that of Stephen 
Lakes, commissary of the bishop of Canter- 
bury, and R. Hunt, apparitor, who were in- 
dicted of extortion, " That they, colore offi- 
ciorum suorumt had, malitiose accepted and 
received 11 shillings and 6 pence for the ab- 
solution of one B. who was excornnmnicat- 
ed, where they ought to have but 2 shillings 
and 6 penee : among the exceptions taken 



to this indictment, one was ;— ^because it is 
not showed what is their due fee ; and that 
was conceived to be a good cause of excep- 
tion ; and if no fee be due, the same ought 
to appear in the indictment ; and so it was 
the opinion of the court, that they should be 
discharged." 

The familiarity of the principle may still 
further be illustrated by a reference to all 
the established forms of indictment for ex- 
tortion, which, from time immemorial, have* 
been in use in the courts of common law ; 
wherein it will be perceived that the aver- 
ment which has been mentioned, is not, in 
a single instance, omitted. 

But, Sir, it is not, I assure you, with any 
view to avail ourselves, especially at this 
stage of the cause, of any apparent defect 
in the mere form of this prosecution, that I 
have deemed it proper to bring to your no- 
tice this last mentioned objection. 

In regard to the point in question, it is not 
so much the ground which we assume, that 
sufficient is not alleged in the articles of im- 
peachment, but that enough has not been es- 
tablished by the proofs in the case, to make 
out the crime of extortion. I feel myself 
fully warranted indeed,, by the state of thr 
evidence, in going still further ; and in as- 
sun>ing it as an undeniable position, in point 
of fact, that not the semblance of proof has 
been adduced by tl\e learned Managers, in 
a single instance, having even a tendency to 
show that as to any official act of this Res- 
pondent, a gresCter fee was received than 
such as is provided by law for that specific 
act. 

A very little attention to the evidence 
which is in the cause will, I think, be suffi- 
cient to satisfy the Court, beyond all doubt^ 
of the truth of this assertion. 

The Hon. Managers, in the course of 
their argument^ were pleased to say that, in 
relation to the matter charged against the 
Respondent on the score of receiving ex- 
cessive fees, they should stand upon the fee- 
bill of 1795. Be it so ; we most cheerfully 
meet them upon that ground ; and if any 
regulation which is to be found in the act al- 
luded to has been violated by the Respon- 
dent, he is entirely willing to stand convict'' 
ed before you. 

With reference then to tjie provisions of 
this statute, as affording the rule, and the 
only rule of decision, let us attend for a fe\V 
moments to the matter which is alleged,(and 
to that also, if it please the Hon. Managers, 
which is not, but regularly, should have 
been, alleged in the articles) and to the evi- 
dence which is relied upon for its support. 

Considering however that the avernietits 
in each of the five articles that have been al- 
luded tq^ so far as relates to the point now 
iu qucfltioA, are much in one and the same 
fonn ; and that tliere is, in relation to eacb 
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of them, precisely the same general ground 
of objection, as to the utter insufficiency of 
the proofs whereby it has b^en attempted to } 
support (hem, it would be quite an unneces- 
sary consumption of time, to go into a par* 
ticular examination of these articles sepa- 
rately and clistinctly. I will therefore eon- 
fine my remarks, for the present at least, to 
the matter which is charged in article first, 
as affording an example which will suffi- 
ciently illustrate the whole scope of the ex- 
ception which we take to the evidence which 
has been relied upon in the cause. 

In the article alluded to, it is among other 
things alleged, that the Respondent on a 
certain time at his office in Groton, and not 
at any probate court held according to law, 
did decree and grant letters of administra- 
tion on the estate oO one Nathahiel Lakin, 
to one Abel Tarbell, and thereupon, did is- 
sue a warrant of appraisement and order of 
notice ; and that the Respondent, did then, 
and there, wilfully and corruptly, demand 
an4 receive of said Tarbell, for the business 
aforesaid, as fees of office, other and greater 
fees than are by law allowed, to wit, the 
mm of five dollars and fifty eight cents. 

Here we see, Sir, and the same will be 
perceived on recurring to the four succeed- 
ing articles, that material defect in the aver- 
ment, to which I have before had OQcasion 
to advert. Admitting however that it is 
competent for the learned Managers to sup- 
ply by their proofs, what is obviously so de- 
ficient in their allegation ; I would now be- 
seech them to bring the evidence which is 
in tl^e case to the test of the fee-bill where- 
on they rely, and then to inform us, for 
which of the official acts of the Judge that 
are enumerated in the article, it stands now 
in proof, that an unlawful compensation was 
received? It may be that the aggregate 
amount of fees that were recciveil by the 
Respondent, on the occasion alluded to ; or 
oven that the sum of five dollars and fifty 
eight cents which is alleged as being but the 
excess over and abover his lawful fees, shall 
be found upon computation to be» more 
than the entire amount of what he might 
rightfully have claimed for the specific ser- 
vices enumerated. I humbly trust, however, 
that upon a solemn trial before a High Court 
of impeachment, or indeed before any tri- 
bunal professing to ba governed in its pro- 
ceedings by any legal notions or principles, 
it will not be deemed sufficient by any gross, 
lumping calculations of this nature, to at- 
tempt to maintain the charge of extortion. 
More especially since we learn from the au- 
thorities which have been referred to, that 
in a prosecution for this offence, before the 
courts of ordinary jurisdiction, every individ- 
ual, official act of the magistrate, which is 
intended to be made a matter of complaim 
against hira^ must he set fortb by the indict- 



ment, separately, as a distinct, substantive-N 
ground of the accusation. 

But, Sir, we do not stop here. ' Oiir princi- 
pal objection to the insufficiency of the evi- 
dence that is offered. in support of the articles 
in question, partakes still less than what might 
possibly be inferred from my former obser- 
vations upon this point, of any thing in the 
nature of an exception to form. 

On referring to the whole evidence, as it 
now exists in the case, I will venture to as- 
sert, without the fear of contradiction, that 
it will not be found to contain one jot or 
tittle of proof giving authority for the infer- 
ence, or even to justify asuspicion, that, fur the 
official services which are shown to have 
been rendered by the Judge on the occasion 
alluded to, whether those 'services be estimat- 
ed collectively, or each, by itself, as a sepa- 
rate item, a greater compensation was re- 
ceived by tlie Respondent, either upon the 
whole, or for any particular service, than 
might fairly be received without the least ap- 
pearance of an infringement upon the regu- 
lations of the statute which has been men- 
tioned. 

We find it stateil, in the article under con- 
sideration, that the business performed by 
the Judge, at the court therein mentioned, 
consisted of 'a decree, and grant of letters 
of administration ; secondly, a warrant of 
appraisement, and thirdly, (if this may be 
regarded as a separate act) an order of no- 
tice. 

Now on turning to the statute, we per- 
ceive that tlie two first of these acts, namely, 
the grant of administration, and the war- 
rant of appraisement, are indeed, noticed in 
the fee-bill ; and that for the former the 
sum of fifty cents, and for the latter, thirty 
centSj are stated, respectively, as the fees.—- 
As to the order of notice the statute is silent. 
We find in it no allusion, even, to any such 
process. 

If then it were the fact, that no other oA 
ficial service was performed by the Judge, 
in the case in question, than those which 
have been mentioned ; and that for these 
services he wilfully and corruptly demanded 
and received a greater sum than even the 
eVghty c^nts allowed by the statute, it could 
not, indeed, be denied, that we have before 
us a palpable case of extortion ; and I do 
not hesitate to ^dmit, also, that it is a case of 
a most bold and flagrant character. 

But, Sir, there is presented to us by the 
allegations in the article alliKled to, but a 
very imperfect, stinted view oftthe case, 
which has been developed in the course of 
the trial. It is now distinctly in evidence 
before this Hon. Court, that the papers 
which were furnished upon the application 
of Mr. Tarbell, and for which a Ce^ of soma 
sort was demanded and received hy the 
J JudgCf were somewhat more numerous, and 
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partly of a diifei'ent description frniy those 
whicii are stated in the artiicle. They ap- 
pear in fact to have been a complete set of 
administration papers, so called, which nV>t 
only in the county' of Middlesex, but in ev- 
•ry other county within the Commonwealth, 
it appears to have been customary, almost 
from time immemorial, for the administra- 
tor to receive and to pay for, from the judg- 
es of probate. 

A set of these papers has been submitted 
to the inspection of the Court, and they 
will have been seen to be of the following 
description, viz ; — 

1. A fermal petition or application to the 
Judge, in writing, praying for a grant of ad- 
ministration. 

S. A written de.cree of the Judge, contain- 
ing the evidence of such grant, 

S. The commission, or as it is more gen- 
erally, but less technically denominated, the 
letters of administration. 

4. The blank form of the administrator's 
bond. 

5. Warrant of appraisement. 

6. Orders of notice, kc. &;c. 

Such, from the incontestible evidence in 
the case, appear to have been the papers 
which were prepared by the Judge and vol- 
untarily paid for by the administrator, in 
the case alludad to. We are, indeed, with- 
out any evidence whatever, (but this circum- 
stance is not, I humbly submit, -attributable, 
in any degree, to the fault or negligence of 
the Respondent) as to the precise sUm which 
may have been received, as his fee, upon 
^ny one separately, of the documents which 
have been enumerated. 
' Yet from the testimony which has been 
{iven before the Court, as to the common 
usage, in similar cases, as well as from the 
very nature of the transaction, we have the 
best possible reason to presume, that neither 
of the papers in question was pretended by 
the Judge to have been furnished gratuit- 
ously, or without demanding a stated fee of 
«ome sort for the labor of preparing it. 

Such, then, we perceive to have been the 
nature of the business performed by the 
Respondent on the occasion referred to; 
and for which, not only the sum of fivb dot- 
)ars and iifcy eight cents which is mention- 
ed in the article, but perhaps also, (though 
#f this nothing is alleged in the impeach- 
ment) still further sums were received in tbe 
way of compensation. 

And here, Mr. President, I beg leave to 
pause, for a moment, and to request of the 
Hon. Managers, that they would point their 
Anger to any scrap of the evidence that has 
been adduced, tending to show that for any 
one of the papers that have been specified, 
9 greater fee than that allowed by the stat- 
ute, was, in fact, received by the Respon- 
dent. More especially I would inquire, to 



what portion of this evidence they would 
resort for the proof, that more than fifty 
cents was received for the grant of 
tl>e administration, or more than thirty 
cents for the warrant of appraisement, 
which are above referred to in the article P 
I will venture to affirm that' no evidence up- 
on this point, either on the one side or the 
other, will be found to exist in the cauee ; 
yet it cannot be doubted that it was incum- 
bent upon the learned Managers to make 
eood the accusation, as we find it set forth 
m the arlicle ; and that, to this end, it was 
indispensably necessary that their proofs 
should have been brought home to those par- 
ticular acts of extortion which are therein 
enumerated. 

But it may be said to the Respondent, on 
the other side, (and this is all, indeed, that 
can be said by way of encountering the dif- 
ficulty alluded to) that if you have mingled 
your proper official acts with sundry extra- 
judicial proceedings, which happen not to 
have been provided for by the statute, and 
have taken, in the way of fees, a round sura 
for the whole, this shall n^t avail you ; al- 
though the i-arty may have consented, and 
very cheerfully, and even gratefully, paid 
his money for your services, it is neverthe- 
less a fraud upon the law, and cannot save 
you from conviction as an extortioner. 

In answer to any arguments of this sort, 
that may be urged, | would beg leave to re- 
peat the idea which has already been slightly 
intimated,' that it was by no means owing to 
any culpable omission, of the Judge, that 
the proof is not now before this Hon. Court, 
as to the precise amount of fees which were 
received by him, for each of. the services 
which are proved to have been rendered up- 
on the occasion alluded to. In relation to 
this subject, there is, we know, a particular 
clause in^'an act of our legislature, which 
was expressly intended to provide for cases 
of this kind, and of which, if the party sup- 
posed to have been aggrieved by the extor- 
tion complained of, hard chosen to avail him- 
self, there would at once have been an end 
of all difficulty in ascertaining the particu- 
lar instance wherein the Respondent might 
fairly be accused of this species of impo- 
sition. 

I allude to the fifth section of the fee-bill ; 
which requires of the civil officers, in cer- 
tain cases, to exhibit to the party upon a de^ 
mand therefor, a particular statement of 
their claim for fees. 

This law was undoubtedly intended for 
the double purpose of operating not only as 
a check upon the magistrate, but of enabling 
the individual also, to avail himself of the 
best possible evidence, whereby to establish 
the guilt of the party attempting to practise 
a fraud upon him. In the case under con- 
sideration, or in either of those alluded to jn 
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^he four succeeding articles, it does not, 
however, appear that any such bill of par- 
ticulars as that which has been adverted to, 
was demanded of the Respondent ; and it 
will n©t, therefore, as I humbly hope, be pre- 
sumed, against tlw express words of the 
statute, that he was bound to present such a 
bill, or that he is in any measure, accounta- 
ble for any embarrassment or inconvenience 
tltat may attend the preseut prosecution by 
reason of the absence of a document of this 
kind. 

By way of rendering still more plain and 
familiar the principle ^r which I contend, I 
will take as an example for illustration, a 
case which, as we all know, is of every day's 
occurrence anions magistrates whose official 
fees, as ^ell as those of the Judge of Pro- 
bate, are expressly prescribed by law. On 
referring to ihe very fee-bill of 1795, which 
19 relied upon as the very foundation of the 
charge in the impeachment now under con- 
sideration, it will be seen that there is allow- 
ed to a justice of the peace, the sum of sev • 
enteen cents for taking and certifying the ac- 
knowledgment of a deed, and that no provis- 
ion whatever, is made by the statute, as to 
any other service wliich he may be request- 
ed to perform in relation to such an instru- 
ment. Now, suppose the case, which, wiih- 
out doubt, is an extremely common one, ttiat 
a magistrate of this description, in consider- 
ation of his experienoe, and supposed ac- 
quaintance with technical niceties, should be 
employed by sdhie neighbor or (i tend, not 
only to take the acknowledgment, but to 
make the whole draft of some long and dif- 
ficult conveyar.ce ; and should receive as a 
compensation for such service, the volunta- 
ry payment of an hundred cents, without 
exhibiting or being required by his employer 
to exhibit a bill of particulars whereby the 
amount intended to be given or taken for the 
bare acknowledgment might be ascerttiined. 
I beg to inquire, Sir, if the magistrate, in 
such a case, either on the ground of having 
vouchsafed to perform a service not precise- 
ly within the sphere of his official duties, or 
for having thus mingled his official dues with 
those which could be claimed only in his indi- 
vidual capacity, has been guilty of extortion, 
and thereby laid himself open to all the hor- 
rors of an impeachment ? It may be so ; 
but I will venture to affirm, that if such be 
our law of extortion, there is not an aciing 
justice throughout the Commonwealth, who 
has not again and again been guilty of this 
offence, or who ought, therefore, to be suffer- 
ed any longer to escape the ignominy of a 
public prosecution. Yet in point of prin- 
ciple, the case which has been supposed is 
not, in my opinion, at all distinguishable 
from that under consideration. 
But it may be contended, and has been 

indeed, by the learned Managers, that a por- 



tion of the papers which appear ' to have 
been furnished, and for which fees were re- 
ceived by the Respondent, on the occasion 
alluded to, were superfluous, irrelevani, and 
it was therefore fraudulent and extorsive to 
annex them to his grant of administratien, 
thereby imposing upon the party an unne- 
cessary and useless expense.. Here, Sir, I 
will very readily admit, chat if actuated by 
sordid and sinister motives, a judge ofpro- 
bate, under the pretence of its being requi- 
site to the fulfilment of any official duty oA 
his part, should requiie and receive pay, for 
a series of idle, senseless formalities in any 
case, whether the compensation for such 
services were given voluntarily or otherwise, 
it might amount, according to its circum- 
stances, to a case of exiorti<m. But I must 
be permitted to say, that very different in- 
deed from any thing of this kind is the as- 
pect of the case now under consideration. 
It cannot but have been apparent to this 
Hoii. Court, upon an inspection of the blank 
forms that were exhibited, in(Jicating the 
course of procedure which has usually beeu 
adopted, in relation to a grant of adminis- 
tration, not only by the Respondent, but by 
his venerable predecessor, in the office of 
probate judge for the eounty of Middlesex, 
that all business of this sort has, uniformly 
been conducted in that county with most re- 
markable regularity and accuracy ; and es- 
pecially, that no formality has ever been re- 
quired of a suitor, but such as was obviously 
appropriate, and in conformity -with the 
strict principles of law. It seems, indeed, 
to be admitted, that with the exception of 
one only of the papers which have been al- 
luded to, namely the petition, or memorial, 
from the party applying for administra- 
tion, all the rest may be deemed, to say the 
least, unexceptionable. As to this formality 
of the petition, it has been, we admit, some- 
what peculiar to the county of Middlesex ; 
and from the evidence in the case, it doest 
not appear that the probate judges of other 
counties have, generally, been accustomed 
to require it. In place, however, of consid- 
ering this circumstance as ei^^osing our cli- 
ent to imputation, I fi»el a degree of pride 
in adverting to it as one, among many other 
pr.)ofs of his superior accuracy and intelli- 
gence. Amon^ all the forms whic^i usually 
attend the issuing of letters of administra- 
tion, there is not, in my humble judgment, a 
single ono of more significance, and which 
seems to be more essential to the safe and 
orderly conduct of the business in question, 
than that of the petitio;]. It is, to sneak in 
technical language, the "impetratioorevis,^* 
the regular and proper inception of a pro- 
ceeding in the probate court ; and instead of 
its being regarded as a singularity, that the 
judge of one county only should have re.« 
j quired such formality, it ihould raiker bi- 
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«ome matter of surprise, and even reprehen- 
sion, that it should, any where, have been 
omitted. 

Lotus consider for a moment. Sir, the 
several facts and circumstances uhich ought 
to be established and become matters of re- 
cord before the judge, in order to justify bis 
grant of administration ; — 

First of all, he must have legal evidence 
as to the death of the testator or intestate. — 
Secondly, the goods and effects of the de- 
ceased ; in other words, the ^^bona notabilia^^ 
within the proper jurisdiction of the judgCj 
are of course a Subject of inquiry and exam- 
ination. — ^Thirdly, ihe claim of the appli- 
cant to administer, either as widow, next of 
kin, or creditoi-, must be established and 
ought to be so, in a course of^ legal inve$ti- 
gntion. 

Permit me to inquire. Sir, if with respect 
to tssential circumstances of this nature, 
however they may be deemed as merely 
preliminnry to the main object in view, any 
prudent, intelligent judge uf probate would, 
or ought to be willing lo proceed upon the 
ground of mere, verbal representations ? As 
well, I think, it might be expected that the 
judges of our ordinary common law tril)u- 
nuls, should consent to go on to the trial of 
a cause without the exhibition of a writ of 
any kind, and upon the mere oral statements 
of the parties in litigation. Suppose a conflict 
for the right of administration be subsisting 
between two or more of the pretended cred- 
itors ; or betwixt divers individuals, each 
claiming precedence as being kindred of the 
deceased ; — in such a controversy, the prop- 
erty of the respective competitors may be, 
51 ud not uofiequently is, involved, to the 
amount of thousands ; shall it then be ex- 
pecicd of A judge of probate, in such a case, 
that ho will go on to its fuial decision, with- 
out having it, at all times, in his posver to 
sliow, by his record, as well the manner of 
the comutencement, s^ the termination of 
the process? 

Thus it is, as I think, perfectly apparent, 
that wo irregulariiy is iinputal.'le to the Res- 
pondent on the ground of his having requir- 
ed, at any time, of parlies transacting busi- 
ness at his courts, a compliance with any 
opprestsive or needless formalities : It would, 
however, have been quite sufficient for all 
the purposesof our argument upon this head, 
if nothing more had appeared in the case 
than that the forms of proceeding which 
have been customary in the probate courts 
of Middlesex were such as, in the honest 
opinion of the judge, were fit and proper in 
the discharge of his judicial functions, hew- 
ever his own judgment, upon this subject, 
might happen io differ frmn that of any oth- 
er man oir body of men in the community ; 
for it sm«ly cannot be doubted, that^ in a 
case, wliore the law which estgUJishes the 



cotirt, and defines its jurisdiction, has onnt- 
ted to prescribe to such court the particulav . 
forms of its process, it necessarily becomes, 
not only the privilege, but the duty of the 
judges, in the exercise of a sound discretion, 
to establish their own forms and to require a 
conformity thereto. 

Under the gcrvernment of this Common- 
wealth, or of the U. States, we do not indeed 
find many instances, wherein great latitude 
appears to have been given to the judges of 
our ordinary courts of judicature, for the ex- 
ercise of that discretionary power to which I 
have adverted. In the courts of the United 
States, the forms of process, we know, (ex- 
cepting those that pertain to the equity, and 
admiralty and maritime side of their juris- 
diction, which are to be governed by the 
course of the civil law) are particuhirly pr«- 
scribed by statute regulation. So also it is 
with the courts of common la\V in this State, 
Very different indeed is, however, the pre- 
dicament of our probate courts. 

From the charter of William and Mary, 
which has already been referred to as hav- 
ing laid the foundation of the probate court 
in this Commonwealth, we derived, indeed^ 
all that was wanted, so far as regards the 
proper jurisdiction and powers of such a ju- 
dicatory ; but nothing mor^. It came to us 
tmaccompanied by any directions as to those 
forms of procedure, without which its powers 
and the great purposes of its institution could 
not be carried into effect ; nor does it appear 
that such forms have since been provided by 
any acts of our own government. Under 
such circumstances it results, of course, that 
all the immense variety of most Important 
business belonging to this court, must either 
have been transacted without form or order, 
or that it became the duty of the respective 
judges, to establish, from time to time, such 
necessary rules and regulations as might 
seem to them meet and expedient. 

Such appears to be the view which has 
always been taken of this subject by the 
several judges of probate throughout thtf 
Commonwealth ; and it is not surprising, 
therefore, that on referring to the usages in 
the different counties, there should have 
been discovered Fome little diversity ofprac- 
tice in regard to nmtters of foim, like that 
which I have alre^^ y had occasion to notice 
as having been somewhat peculiar to the 
county of Middlesex. 

But it is still contended by the learned 
Managers, that, even admitting the extra 
services which were rendered and the papers 
that were furnished by the Respondent, at 
the court alluded to, to have been regular; 
and such, and such only, as seemed to hav« 
been required by the nature of the case ; yet, 
as neither the one, nor the other, ire partic- 
ularly provided for by law, and both are 
without tbe teo u of tbe f€e>bill>4t wafr «a 
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act of extortion, to demand and receive a 
compensation of any Hind, for the fulfilment 
of any such official duty. 

Sir, I do not think I speak extravagantly, 
when I say that the fallacy of this position 
Was sho\Vn by my learned colleague to ab- 
solute demonstration. In my own view, at 
any rate, his arguments and illustrations 
seemed to he entirely irresistible; anxl it 
would therefore be presumptuous, wej^e I to 
attempt to heighten their effect by any ob- 
servations of my own. 

Considering the nature and course of the 
business appertaining to the probate courts, 
the various official acts which must necessa- 
rily be performed by the judge, to which 
there is not an allusion, much less a particu- 
lar amount of compensation annexed by the 
fee-bill, it seems to be utterly incredible that 
it could have been the intention of this stat- 
ute to enumerate, specifically, all the duties 
of this officer, or to prohibit the taking of 
any fees whatever, except for the precise 
services therein specified. If such be, in- 
deed, the true construction of this act, and 
the judge is entitled to claim no more than 
his fifty cents, for all the acts necessarily in- 
cident to the grant of administration iti any 
one case, it is most certain, »t any rate, that 
the whole emoluments of his office would 
scarcely be sufficient to defray the expense 
of the mere stationary that must be consum- 
ed in the performance of its duties. Their 
annual amount would not, I will venture to 
say, exceed th^ sum of two or three hundred 
dollars ; and yet, as we all well know, the 
duties appertaining to the office of judge of 
probate, especially in a county like Middle- 
sex, are of such a nature as must almost en- 
.tirely preclude the possibility, from the be- 
ginning to the end of ihe year, of an en- 
gagement in. any other occupation. 

Admitting then the fee-bill, like all ihe 
other cotemporaireous regulations of our 
Legislature, in regard to public functiona- 
ries, to have been founded in 4hat rigid e- 
conomy which has, at all limes, marked the 
character of our government, yet if it be 
also admitted that it was in the ctmtempla- 
tion of the law, that the arduous and highly 
important office in question should be confi- 
ded only to men of talents and respectabili- 
ty, it would be absolutely affrontive to the 
good sense of the Legislature, were we to 
put upon their act the construction which 
has been contended for. 

Be all this, however, as it may, I must be- 
seech the learned Managers, before they 
demand the condemnation of our client upon 
the accusation which is here referred to, that 
they would be pleased to put their finger 
upon any prohibitory clause of the stajtute, 
upon which we were assured their whole ar- 
gument would be founded, inhibiting a 
judge of probate, at the peril of impeach* 
18 



ment, from receiving a reasonable compen- 
sation, a niere quantum mertdtf for useful 
services, in regard to which no precise fee 
happens to have been established by law. — 
More especially I desire, that they would 
have the goodness to refer us to any known 
legal principle, upon ihe authority of which 
they can he justified in giving so harsh a 
name, as that of bribery or extortion, to a 
transaction of the kind which is here alluded 
to. 

I am absolutely certain that no such law 
can be shown, and hence, that against no 
law has the Respondent, in this particular^ 
offended. 

'I proceed now, Sir, to the Consideration 
of the third ground of accusation against the 
Respondent, which is, in substance, to this 
effect ; " That being judgje of probate, he 
did nevertheless, on sundry occasions, pre- 
sume to act, in the capacity of attorney or 
counsel in behalf of certain persons who 
were then executors, administrators, or guar- 
dians, accepting from them retainers, from 
time to time ; and, indeed, for having so 
acted, in one or two instances, in relation 
to business which then was, or thereafter- 
wards might come, before him as judge.- 
This charge. Sir, if, as it is sot forth in the 
impeachment, it amounts to any thing, im- 
ports nothing less than the heinous, detesta- 
ble crime of bribery, and is, of course, de- 
serving of very serious and particular atten- 
tion. 

In reference to the facts and circumstan- 
ces which are stated in the ten different ar- 
ticles containing a charge of this nature, the 
offences imputed to the Respondent may 
pro))erly be ranged under these ttvo distiuct 
heads, namely ; — 

1. The having given advice to, and accept- 
ed retainers from divers persons, being ex- 
ecutors, administrators, or guardians, in rela- 
tion to certain probate matters, which were 
not however then pending in his court, and 
upon which he probably ne\er would be 
called to adjudicate. 

2. Having permitted himself to be retain- 
ed as counsel, in reliUion to certain business 
in his office, which remained to be after- 
wards formally, and as we say, ministerially, 
acted upon, in virtue of his authority as judge 
of probate. 

Such appears to be the substane« of all 
the material facts which are set forth and re- 
lied upon in support of this article of accus- 
ation ; smd although the allegations here, a>s 
in the former case, are obviously insufficient, 
in point of form, yet we are quite content to 
meet thorn, as importing a charge of bribery. 
If indeed it be not this offence which was in- 
tended to be alleged, then we say, nothing 
is alleged amounting to any crime known 
in the law, and which, upon the principles 
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heretofore insisted upon, can b« made the 
subject of impeachment. 

It becomes necessary then that w« should 
consider, for a moment, the legal principles 
ivbich are applicable to the crime of bribery; 
and first of all that we attend to the legal 
definition of this offence. 

We learn from the books of authority, 
that bribery is a species of offence against 
public justice ; — " Which k when a judge 
or other person concerned in the adminis- 
tration of justice, takes any undue reward to 
influence his behaviour in office." 

In attending to this definition of bribery, 
it will be perceived, that the concurrence of 
two distinct things is absolutely essential to 
the constitution of this crime ; first, that the 
rewaifd received should be an undue one ; 
and secondly, that it should have been given 
and received under such circumstances, as 
to indicate its tendency at least to produce a 
bias upon the conduct of the magistrate in 
relation to some matter connected with his 
ofllicial duties. I %vou]d here beg leave to 
remark, that in reference to the particuFar 
facts and circumstances which are relied 
upon by the learned Managers in the case 
on trial, it is of the utmost consequence that 
both these points should be distinctly kept 
in view, through the whole course of the in- 
quiry. 

I must be permitted then to remind this 
Jlon. Court in the outset, that if the proofs 
which have been brought forward against 
the Respondent) be found upon examination 
to amount to no more than this ; that, since 
his acceptance of the honorable office which 
he now holds, he has been occasionally en- 
gaged in business in the county wherein he 
resides, as an attorney and counsellor at law; 
that he has, on several occasions, accepted 
retainers, and taken fees for professional 
services, from persons who were adminis- 
trators, executors, or guardians, and resident 
in the same county with liimseU*; yet if it 
be not also in proof, that these retainers, and 
this advice, or these professional services, 
had reference to some case then pending 
before him, or upon which he might, at some 
time, be called to act as a judge, he is no 
more chargeable under such circumstances, 
with the crime of bribery, than he is with 
that of burglary or murder. In the case 
that has been supposed, the essential ingre- 
dient, tliat which constitutes, in fact, the 
very gist of the accusation, is obviously 
wanting to consummate the offence. It is, 
the acceptance of the " undue reward," in 
reference to some anticipated ofiScial act of 
the magistrate; the acceptance of there- 
ward, under such circumstances as afford 
reasonable grounds for the supposition that 
it may tend to bias him in the exercise of 
his judicial functions ; to " influence his. 
behaviour" in relation to some matter upon 



which it may become his duty to officiate. 
It is in this, and this only, as I infer, ihat the 
great mischief consists, of that offence a- 
gainst public justice which is denominated 
bribery. 

Accordingly, Sir, if it were' in pibof a- 
gainst our client that, in arty disputed case 
which was pending, or even expected to 
come before him ; if in any controversy 
concerning the probate of a will or the al- 
lowance of an account of any administrator, 
executor or guardian, he had demeaned 
himself by the acceptance of a gratuity, how- 
ever inconsiderable, for any service suppos- 
ed to have been rendered in favor of a party 
to the litigation, it would, without doubt, be 
a case of bribery. 

I admit, moreover, without the least hesi- 
tancy, that, upon any legal ground, it would 
be entirely unavailing, either in the way of 
excuse, or even extenuation of the offence, 
that his final decision of the case in question 
should appear to have been just and up- 
right ; and entirely uninfluenced by any sin- 
ister consideration. In the contemplation 
of the law, it would be enough that he had 
voluntarily placed himself iri the way of 
temptation ; that, wiih reference to some of- 
ficial duty, he had accepted " an undue re- 
ward," and thereby exposed himself to the 
influence of those prejudices and partialities, 
from which the mind of a judge ought, most 
certainly, by all the means in his power, to 
be kept free. 

It will be perceived however, Sir, on ref- 
erence to the evidence in the case now on 
trial, that nothing of the kind which has' 
been alluded to, is imputable to any official 
act of tl>e Respondent. If I am not very 
greatly mistaken as to tire state of the proofs 
which have been brought before you on this 
occasion, the4'e is not a single fact or cir- 
cumstance which can be mentioned, having 
even a tendency to show, that either in 
court or out of court, he ever presumed to 
act the attorney or counsellor ; much less that " 
he ever received a fee in regard to any dis- 
puted case ; any contvoversy, whereupon he 
then was, or in the naturxil cotirse of events, 
ever could be, required to act in his judicial 
capacity. Were it not for the great length 
of time w4iich has already been employed 
in this discussion, and for the appiehens.on 
which I feel that the patience of the Court 
may have become wearied, it would afford 
me a degree of satisfaction to present here 
something like a recapitulation of the evi- ^ 
dence that has been adduced, as it applies 
to the several charges in the impeachmenr, 
for the purpose of demonstrating, as Ftlnnk 
it woufd be in my power to do, that I have 
not spoken too strongly or confidently in re- 
lation to the posture of the case, so far at 
least as regards the point now in question. 
There are however, Sir, two particular ar- 
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tides of the impeach me ut, upon wliich, 
ev«n at this advanced stage of the cause, I 
hope I may be indulged in submitting a few 
remarks, in addition to those which were 
made by my learned associate. I allude tu 
articles sixth and twelfth. 

From the very urgent and elaborate man- 
ner in which the matters set forth in these 
articles were pressed upon the attention of 
the Court, it is manifest that they have been 
considered by the learned Managers, as be- 
ing of great pith and moment ; as constitut- 
ing, in fact, the very strong hold of the 
prosecution. So indeed, wlien viewed in 
comparison with any thing, and every thing 
else, which has appeared in ihc/ case, they 
unquestionably ought to be regarded ; and 
it is most certain, therefore, tlut if the Res- 
pondent can legally be convicted upon eith- 
er of the charges which have been brought 
forward against him, the conviction ought to 
be upon one or other of the articles here al- 
luded to. I am nevertheless entirely con- 
tent that the case, as it stands, upon either 
of these articles, shall be received by this 
Hon. Court, as but a fair sample of all. the 
other charges in the impeachment; and 
that if there be any thing here to warrant a 
judgment of condemnation, it shall be tak- 
en as conclusive proof that the conduct of 
our client has been, in every thing, guilty. 

What then do we find, from the evidence, 
to be the foundation of the charges in ques^ 
tion ? 

The first of the articles here referred to, 
which is the sixth in the impeachment, has 
relation to certain transactions of the Res- 
pondent, in his capacity of Judge of Pro- 
bate, which are alleged to have taken place 
about sixteen years ago, in regard to the 
partition or assignment of a portion of real 
estate, wherein one Mary Trowbridge and 
her sister appeared to be jointly intt^rested as 
coparceners. 

In the statement which is given us of tjiese 
transactions (not indeed by the witnesses, 
but by the allegations of the impeachment) 
it presents to us, without doubt, a most foul, 
and flagrant case of bribery ; and not of 
that bribery only which is a mere offence 
against public justice, but a species of the 
crime which would appear to have been ag- 
gravated by circumstances of the vilest 
treachery and fraud upon the rights of an 
individual. For it would seein from the 
circumstances, as they are stated, that, not 
only was the " undue reivard received" by 
the Respondent, with refwence to a con- * 
tested question which was then immediately 
to be acted upon by himself, in his capacity 
of judge, (and this of itself would have 
been clearly enough to bring the case within 
the guilt of bribery,) but that the offence, if 
I may be allowed the expression, was doubly 
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consummated by a most unjust and fraudu- 
lent decree. 

It would appear, moreover, that upon the 
occasion alluded to, the price of corruption 
was by no means graduated upon that nar« 
row, illiberal scale by which were measured 
out those few dollars and cents, which are 
alleged to have been the fruits of his various, 
subsequent acts of extortion. On the con- 
trary if we were to rely upon the represen- 
tations that are given us in the article, it 
would seem that the wages of iniquity, in 
this one instance, had been in some good de- 
gree proportionate to its baseness and its ex- 
tent ; for we are led to understand that the 
round sHm of fifty dollars was actually re- 
ceived by thp Respondent, as a considera- 
tion for the infamous act of 'assigning, by 
his decree, to one of two coparceners, who 
were litigating before him, the whole of a 
valuable estate, of which the other party 
must obviously have had an equal claim to 
a moiety. It is, also, a circumstance which 
should not be omitted in the enumeration of 
those which have a tendency to heighten the 
atrocity of the case stated in the impeaeh- 
ment, that the misdemeanor here imputed 
to the Respondent nuist have been among 
the very first acts of administration in his, 
then, newly acquired office of a judge ; so 
that we are left to infer, that instead of de- 
voting himself, as might naturally have been 
expected from a young and inexperienced 
public functionary, to an honest fulfilment 
of his ofiicial duties, he must have com- 
menced, at the very outset of his career, 
with an abuse of the confidence that had 
been reposed in him, by the adoption of a 
vile system of fraud, and peculation ! 

Such are ihe prominent features of this ^ 
transaction, as they have been portrayed by 
the glowin^r pencil of an embittered prose- 
cutor ; and is it not remarkable how sudden- 
ly, how completely, ever^ lineament hag 
been transformed, on being touched by th* 
magic wand of truth ? . 

It is perceived, indeed, upon a recurrence 
to the evidence in the case, that the Respon- 
dent, at a certain time, but at a period long 
anterior to the date of his commission as 
judge ef probate, being then a practising at- 
torney at law in the county of Middlesex, 
did presume, in that capacity, to give advice, 
and to render other professional services, 
concerning the estate which has been men- 
tioned, lo Mary Trowbridge ; and that he 
probably may liave received, on tliat occa- 
sion, from her agent, Jonathan Loring, tlte 
customary retaining fee, which would have 
been demanded, in such a case, by any oth- 
er practising lawv'cry' 

It is in evidence >Uso, that before the ter- 
tn'nation of the" business in question, the 
Respondent accepied his commission of 
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judge of probate ; and that soon after that 
event, he did, by the mutual consent, and in- 
deed, upon the joint application of bith co- 
parceners, officiate in the case, by the per- 
formance, in his judicial capacity, of the 
mere formal act of designating certain per- 
sons as appraisers of the estate alluded to, 
for the purpose of giving a legal form, and 
. effect, to a compromise of the whole subject, 
which had heretofore taken place between 
the parties interested. It is not denied that, 
for each of the services here alluded to, the 
Respondent did receive, as well he might, 
a reasonable compensation, as the attorney 
and adviser of Mary Trowbridge ; and this 
too, without dreaming of the necessity of 
consulting any fee-bill, or looking at any 
statute of the Commonwealth, in order to 
ascertain the precise sum which might law- 
fully be accepted, when voluntarily tendered 
in such a case. 

Such, then, appear to be the sum and sub- 
stance of the proofs as relative to the charge 
in question. And I would here beg to in- 
quire of the learned Managers, what they 
can discern in all this, giving the slightest 
indication of the crime of bribe/y, or of any 
other offence against the laws of the land ? 
What there is indeed that can afford the 
least ground of imputation upon the char- 
acter or conduct of the Jud^e, either in his 
personal or official capacity ? 

From the state of the evidence in the 
case, it is apparent that the " very head and 
front of his offending hath this extent, no 
more ;" that being a judge of probate, he 
did nevertheless, on the occasion alluded to, 
as ke confessedly has done on very many 
other occasions, presume to act, in a certain 
transaction which was in no wise connected 
with any official duty, in his capacity of an 
attorney and counsellor at law ; for I cannot 
bring myself to believe that it will, for a 
single moment, be contended even by the 
learned Managers, whose duty it undoiibted- 
ly is, to enforce the prosecution upon ever^ 
legal ground, that the mere formal act of 
desTgnating appraisers, under the peculiar 
circumstances which have been stated, can 
be regarded in the light of a judicial pro- 
ceeding. 

It is most certain, at any rate, that the 
case whicli is described in the impeachment, 
was one that mver did, nor ever could, have 
cime before the Respondent in his capacity 
of judge ; that he did n.^t, in fict, as is 
strangely inti'u ited in the articles, make 
any. assignment of the whole, or any pari of 
the estate in question, to either of the con- 
tending parties ; nor render any decree, nor 
perfirni any act qr thing, throiinhont the 
wlioie course of the transaction, wiiich could 
hive called for tUe expression of a judicial 
ooinion. On t!)e cootrary, the whole af- 
f lir vvliich is allu.Ied to, appears to have 



been, from beginning to end, a mere matter 
of amicable arrangement and compromise 
between the parties. Thus we see. Sir, that 
the fee which is alleged to have been receiv- 
ed by the Respondent as the attorney of 
Mary Trowbridge, wa« literally, and lawful- 
ly, taken by him iu t)iat capacity ; and 
could not, by possibility, have had reference 
to any act which he was expected <o perform 
in his quality of a public functionary. The 
reward therefore, even admitting it to have 
been " undue" and unreasonable, can have 
had neither the effect, nor the tendency to 
^^ influence his behavior in office." It re- 
sults as a consequence, that it cannot be re- 
garded as havmg been in the nature of a 
bribe. 

The essential ingredient of the offence, 
that which, in legal contanipiation gives to 
it the character of crime, is obviously want- 
ing ; and I maintain with confidence, that 
the cas« which is here presented to us upon 
the evidence, bears no more resemblance to 
the crime of bribery, ihan it does to any oth- 
er offence which I might choose to mention, 
in the who|e catalogue of human transgres- 
sions. 

With your permission, Mr. President, I 
will now proceed to a very brief and cursory 
examination of the matters exhibited in ar- 
ticle tweljth ;— and here. Sir, I will have 
the candor to confess, that considering all 
the charges in this impeachment to have 
b-en sanctioned by one of the highest bran- 
ches of our government, and the presupip- 
tion arising from thence, that every thing 
which it contained, must, to say the least, 
have been founded upoti specious and plaus- 
ible grounds, there was something, upon the 
first presentment of thfs particular article, 
which did not fail to produce, upon the mind 
of every member of the counsel for the Res- 
pondent, a considerable degree of solicitude, 
and even discouragement. As regards the 
feelings of the Respondent himself, it is nat- 
ural to suppose that an accusation of the 
nature here alluded to, proceeding too, from 
so high and commanding authority, could 
not but have been, under any imaginable cir- 
cumstances, absolutely appalling. 

Having, long since, been apprized of the 
active means which were in operation, in 
order to stir up the popular feeling, and to 
bring to the public view every circumstance 
of his official conduct in its worst possible 
aspect, he was, in some measure, prepared, 
eve.'Vbef)rethe finding of this impeachment, 
to act upon the defensive ; and to encoun- 
ter every accusation which could be alleged 
a2;ainst him upon any plausible grounds. — 
ft must be confessed, however, that the state- 
ment which is contained in the article in 
question, was wholJy unexpected, as it has 
reference to a transaction which of all oth- 
ers, in the course of his life, would, in his 
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•wV) view, hare seemed to be the most harm- 
less and iDoifensive. 

It has, nevertheless, risen up before him, 
and like a dark and angf^ cloud, seemed at 
first to threaten with desolation and death, 
every thing it should overtake in its pro- 
gress. He has however, and with as much 
serenity and composure as conscious inno- 
cence could inspire, awaited its approach. 
He has encountered all its fire and fulmina- 
tion, and is not consumed or overwhelmed. 
Thank God !* he yet survives the threatened 
tempest ; and has the satisfaction to have 
seen, that it was, after all, but a mere con- 
gregation of foul and fleeting vapour, which, 
in a moment, was dissolved and chased away 
by the irresistible influence of truth. 

It is not my intention, Mr. President, to 
enter into a particular consideration of the 
circumstances of this case, as relates to any 
question of fact ; or to undertake, by a com- 
parison of the relative character an.l credi- 
bility of witnesses, to form an estimate of 
the weight or stuength of the testimony 
which has been given on the one side and 
the other. The task of such an examina- 
tion has, already, been most ably and satis- 
factorily performed by the learned Gentle- 
man who preceded me, and it would not be 
in my power to give any additional force to 
his remarks. 

The few observations which I wish to sub- 
mit, upon the article under consideration, 
are of a more general nature ; and will have 
reference only to those principles of law, 
whic(), in every possible view that can be 
taken of it, are applicable to the case, and 
by which this Court must, as I conceive, be 
governed in deciding upon.it. 

The charge in this article, like that in the 
preceding one, whrch has just been consid- 
ered, although not set forth with much atten- 
tion to technical form, must be considered 
as a charge of bribery ; and, as in the form- 
er instan9e, also, to have been accompanied 
by circumstances of peculiar aggravation. 

This, without doubt, must be the offence 
that was intended to be described ; or it is 
no offence known to the law, and cannot^ 
therefore, upon the principles heretofore sta- 
ted, be made the subject of an impeach- 
ment. 

It is the question, then, which is to be de- 
cided by this Hon. Court, whether upon the 
evidence in the case, and with reference to 
theMegal definition which is given us of th'ts 
offence, the Respondent can be adjudged 
guilty of the crime of bribery. 

Here, Sir, I will very readily admit, that 
if the statement which was given you, of 
certain transactions, by Colonel ffare^ the 
favorite and principal witness for the prose- 
cution, is to be received, without abatement 
or allowance on account of the peculiar cir- 
cumstances of prejudice and ill humour un- 



der which he was called to testify, the corv- 
duct of our client must indeed have been 
such,/ on the occasion alluded to, as would 
without doubt, very much diminish the high 
reputation which he has Iritherto sustained 
in the community. It must have been 
marked by such circumstances of forward- 
ness and effrontery, such indications of a 
base cupidity, such a ravenous appetite for 
fees and emoluments, as would have been 
absolutely shameful in a judge ; and in his 
character as an individual, even, could not 
fail to bring down upon him the contempt 
qf every liberal and honorable man. 

Such, it is admitted, would be among the 
conser|uences which must necessarily result 
from the facts and circumstances as they are 
stated by this witness, if they had been es- 
tablished in the cause, and left unaffected b^ 
any countervailing testimony ; and, Sir, as 
it is a mere question of bribery, and nothing 
else, which is now under consideration, 1 will 
not even stop to inquire as to the truth or 
falsehood of the statement above alluded to. 
In justice, however, to the feelings of our 
client, not because the circumstance is 
deemed, in any degree, essential to the 
merits of his cause, I would beg leave, in 
this conviction, barely to call to the recollec- 
tion of this Hon. Court, how completely the 
whole aspect tf the case was reversed by 
the representation subsequently given of it 
by Mr. Grout, who was also present on the 
occasion alluded to ; how immcdiaiely, all 
that was before so mean, and biue, and con- 
temptible, according to the views that were 
taken of it, by an inflamed and exaspera- 
ted party, was by a cool, unbiass>ed observer, 
made to assume the shape of a connnon and 
inoffensive transaction. 

But, Sir, in so far as relates to any question 
connected with the legal merits of the pres- 
ent prosecution, I am entirely content to ad- 
mit that the testimony which has been given 
to you by Colonel Ware may have been sub- 
stantially ct)rrect ; that notwithstanding his 
former grudge, and the vindictive disposition 
towards the Respondent'which he a(>pears 
to have manifested on so many occasions, 
yet that when put to the test of an oath, he 
may nevertheless have been inclined, '• in 
nothing to exaggerate, nor to set down ought 
in malice," against the object of his enmity. 

Indeed, I should be disposed even to quote 
and to rely upon, the testimony of this most 
prominent of the witnesses on the part of the 
Commonwealth, for the purpose of disprov- 
ing; and setting at nought the very accHsa- 
tion which he has been called to substan- 
tiate. 

!i has heretofore, again and again, been 
lai 'down aS an undeniable principle of the 
law, in relation to the oiime of bribery, that 
tha "undue reward" alleged to have been 
received by the offending party, must be 
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shown to liave been given under such cir- 1 
cunistances, as that it might naturally have ' 
a tendency to *' influence his behaviour in 
oflice." 

To (his end, it must of course be m»de 
apparent, that some case was depending, or 
at least, expected to come before him, which 
might <:all for the exercise of his judicial 
functions, and thereby afford him an oppor- 
tunity {or the discharge of this debt of cor- 
ruption, by the partiality and injustice of his 
decrees. 

P^ow, Sir, I would beg to inquire what 
case was pending before the Respondent as 
judge of probate, or ever likely to come be- 
fore him for adjudication in that capacity, 
to which the five dollar fee which is men- 
tioned in the article may be imagined to have 
iratT reference ? On referring to the testimo- 
ny of Colonel Ware, we not only discover 
that it falls short of proving the existence of 
any case of this nature, but in fact that it 
establishes, beyond all possible doubt, (if he 
may be supposed to have testified without 
any.undue prepossession in favor of his en- 
emy) the very contrary position. The case 
to which he alludes; that, upon which the 
professional advice of the Respondent was 
given, and the fee in question received, ap- 
pears from the statement of this witness (and 
herein, it must be confessed, he stands sup- 
ported by all the other evidence before you) 
to have been most obviously, an affair be- 
lonj^iiig no more to the jurisdiction of the 
judge of probate, than to tljis high court of 
impeachment, or to the tribunals of any for- 
eign country. Confiding, as I do, in the 
Mell known intelligence, the great learning 
and liberality of the Hon. Managers, I feel 
assured that, with reference to the proofs 
which appear in the case, they will not feel 
themselves at liberty to deny the truth of this 
position. 

Here then, as in the former instance, there 
is most obviously wanting that essential cir- 
cumstance, which constitutes the very foun- 
dation of the charge of bribery ; and as this 
is the only specific, known offence, which is 
jmplicd in the allegation, there is conse- 
quently wanting, as we say, that which a- 
lone can form the basis of an impeachment. 

But, Sir, there are yet other circimistanccs 
which are. cursorily intimated in the article 
under consideration, that ought not, perhaps, 
to pass entirely unnoticed. In allusion to 
the five dollar fee, ^whichjs alleged to have 
bee« received by tl)e Respondent, and sup- 
posed to have been in fact the reward of his 
corruption, it is stated, at the very close o' 
the allegation, as having been allowed " in 
the guard! unship ncconnt" of Mr. Ware, 
from whoin it had been received. It is also 
suggested that tins allowance was, in fact, 
by a kind of interlineation, broufiht into an 
account, which had been theretofore finally 
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closed and adjusted by the judge, with the 
consent of the parties interested. Whatever 
may be the degree of freedom and latitude 
which is allowablotuy the law of the land, as 
to the mere forms of prosecution by im- 
peachment, it will not,*I presume, be con- 
tended, that either of the cireumstances here 
adverted to, as they are stated in the ar-. 
tide, are to be colisidered in the light of a 
substantive ground of accusiation. 

It is very clear, that by the framers of the 
impeachment, they could not thus have been 
intended ; but, on the contrary, were intro- 
duced merely as circumstances of aggrava- 
tion, and for the purpose of swelling the a- 
mount of evidence to be adduced in support 
of the principal charge. Be this however as- 
it may, I cannot, for my own part, consent to 
regard this portion of the article in any other 
light. 

First, then, a'S to the allowance of thf» 
charge of five dollars in the guardianship 
account of Mr. Ware ; — and here it is ob«- 
vious, that whether this act of the Respon- 
dent is to be regarded as being justifiable^ 
or otherwise, must necessarily depend upon 
the answers that shall be given to several 
preliminary questions. 

And first, — Was the case referred to in 
the article, concerning which the advice was 
giv«n and the fee received, of such a nature, 
that a Judge of Probate might reasonably 
and honestly consider a guardian to have 
been authorised, at the expense of his ward, 
to apply for professional assistance ; or was 
it a case so entirely plain and simple, that 
no man of common sense, however unlearn- 
ed in the law, could by possibility have en- 
tertained a doubt as to the proper course to 
be pursued ? * * 

Upon this latter branch of the questionfit 
would seem to be sufilicient for me barely to- 
remind the court, that in truth and in fact 
a doiibt of this kind was, at any rate, enter- 
tained by this guardian respecting the busi- 
ness in question; and yet we are told that 
Colonel Ware is a man of vtry considerable 
standing and respectability ip the communi- 
ty, and certainly not wanting in ordinary in- 
telligence. But we do not rely on this cir- 
cumstance alone, conclusive' as it may seem 
to be. In the course of the testimony which 
was produced before the "Court, there has 
been given to us a very full explanation of 
the nature and circumstances of i he case 
here alluded to ; and it cannot but have. ap- 
peared most manifestly to every one, that it 
was in reality a case by no means unattend- 
ed with diflftculty. On the contrary, it was 
obviously of such a nature as to have required 
a considerable degree of attention and re- 
flection ; and I much doubt if there is a man 
in this assembly, professing not to be well 
acquainted with legal principles and forms, 
who would have beeji able to point out to 
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this guardian the proper course to be pur- | 
sued respecting it. ' 

Upon tills point I have only to make this 
additional remarli, that the afTair in question 
was, confessedly) one in which the property 
of the ward was alon# concerned. Tl>e 
guardian appears to have had no personal 
interest whatever in the question ; so that this 
expense, if it \^te allowable on any grounds, 
was without doubt a charge properly belong- 
ing ^o the guardfanship account. ^ 

Thus far, then, it must certainly be ad- 
mired, that no irregularity is apparent in the 
conduct of the judge. 

Was there, then, any thing so monstrous 
in the amount of the fee which is alluded to ; 
considering the nature and circumstances of 
the case, was the sum of five dollars so gross- 
ly exorbitant, so manifestly disproportion- 
ate to the nature and value of the services 
. rendered, that in demanding it, the Respon- 
dent shall be presumed guilty of a base im- 
position as a counsellor, and in allowing it, 
shall be charged with having committed 
gross fraud and injustice as a magistrate ? 
It remains for this Hon. Court to pronounce, 
by its decision, the proper answer to this in- 
quiry. 

For my own part, I profess not I0 have 
much acquaintance with the usages of my 
professional- brethren in other counties, 
with regard to the customary demand of fees : 
in any case ; I will venture to say, however, 
that there is no man in this metropolis, who 
has ever had the misfortune to be engaged in 
a litigation of any kind, or on any occasion 
to seek for professional advice, to whom a 
charge of the kind here alluded to would ap- 
pear to be unusual, or extravagant. Much 
less do I believe there is an individual, in any 
degree conversant with the professional u- 
sages in this section of the country, who 
would be disposed to consider it as an im- 
peachable offence in a judge of probate, or 
any other judge, to have decided in favour of 
such a charge, as being but reAonable and 
just. 

If however it be necessary to the justifica- 
tion of the Respondent, that there should be 
an estimate of the exact worth of the pro- 
fessional advice which he gave on the occa- 
sion alluded to, it is surely a circuu>stance, 
which deserves to be considered in the cal- 
culation, that this advice was found to have 
bjen, in its consequences, wholesome and 
correct; that it was in fact the means of 
giving to his client the free controul of a very 
considerable property, which befojre was in- 
volved in confusion and embarassinent. 

Still, Sir, another of the preliminary ques- 
tions, which vverb alluded to, remains to be 
considered. 

Was it, or was it not, a high misdemeanor 
of this Respondent; was it or wa^itnot an of- 
fence for which he ought to be removed trom 



office and otherwise disgraced, that he presum- 
ed as a judge of probate, to allow in a guardi- 
anship account a certain sum of money, which 
had been paid to himself, for services ren* 
dered in his capacity of counsellor at law ? 

Permit me to say that the solution of this 
question most obviously depends on another 
which precedes it ; and that is, whether a 
public functionary of this description is by 
the very tenor of his commission, by the na- 
ture of his official duties, to be considered as 
necessarily cut off from all the ordinary as- 
sociations ; more especially, from every s|)e- 
cies of commercial intercourse with lUe rest 
of mankind ? Take the oase» for an exam- 
ple, which is by no means a fanciful one, 
that, in aid of his official business, a jucigc of 
probate happens to have become a dealer in 
merchandize ; upon the application of some * 
guardian, he has sold, cloths, or any other 
necessary articles, knowing them to have 
been purchased for the use. and sustenance 
of the ward, and has received a price for his 
commodities, wJiich <vas agreed upon as 
being but fair and reasonable ; — I would beg 
to inquire if the judge may not allow in the 
account of the guardian the amount of such 
a purchase, without incurring the guilt of brib- 
ery, or of any other offence for which he would 
be liable to impeachment ? Or if a judge of 
probate, for the accommodation of, a< person, 
being an nxecutor or administrator, should 
perchance let to him a horse, or chaise, f«)r 
the purpose of enabling him to attend the 
prt)bate court on some necessary business of 
bis administration, would it be criminal for 
the judge to accept a reasonable compensa- 
tion in such a case ; or even, if he should 
happen afterwards judicially to have decided 
that the price thus received was>a fair charge 
upon tlie estate, of which the party who paid 
it to him was the lawful agent ana represen* 
tative? 

I imagine it could not have been the in- 
tention of any learned manager to press his 
notions of delicacy on such a subject to this 
extentj[; and yet it is apparent, that as lOe- 
very thing properly belonging to the present 
question, the cases here supposed, and that 
which is under consideration, are in no re- 
spect different. Upon this head I shall sa^ 
no more. 

As to the matter of the pretended " inter- 
lineation," which is slightly stated in this ar- 
ticle, I have a word or two only which I wish 
to offer for the attention of this Hon. Court. 
If indeed the circumstance here alluded 
to is to be considered as having been brought 
into the impeachment, as merely incidental 
to the principal accusation, as tending only 
to aggravate, to heighten the complexion of 
some great crime, with wlrich it is supposed 
to have been connected, I should not, most 
assuredly, Sir» have been inclined t© bestow 
upon it a single remark. 
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There liaving been, as is most sincerely 
and confidently believed by the counsel for 
the Respondent, a palpable failure in the 
proof of any known crime whatever, upon 
^he matters which are set forth in the article 
under consideration, it surely would not have 
been deemed necessary, or even proper, e- 
specially in tho present protracted stage of 
this discussion, to detain this Hon. Court^ 
and still farther to trespass upon its patience 
by a course of argument upon mere circum- 
stances and incidents, which, whether truly 
or falsely rcpresented,couIdhave'no possible 
•ffbct upon the decision of the question in 
issue. 

But, Sir, if when speaking of this suppos- 
ed " interlineation," it was intended, by the 
article, to impute to the Respondent any 
' thing like the rasure or falsification of a ju- 
dicial record, then indeed, the aspect of the 
case is immediately changed, audit presents 
to us an accusation of a most grave and se- 
rious import. 

When I had occasion, in a former part of 
my remarks, to mention the several offences 
which, utyler the constitution and laws of 
the Commonwealth, were conceived to be 
proper *nhjecis of impeachment, the rasure 
of a public record was included in the enu- 
meration, and distinctly admitted to be an 
offence of this description. So it is unques- 
tionably. 

If then, upon the evidence %vhicb was be- 
fore them at the drawing up «)f these arti- 
cles, it was conceived by the learned Mana- 
f^ers, that there was any thing in the act of 
*' interlineation" here referred to, bearing 
the similitude of the crime which has been 
mentioned, it was certainly a very blameable 
omission on their part, that it was not thus 
stated, and fully and formally set forth in the 
impeachment. 

Instead of bringing it in at the very heel 
of their complaint and treating it, which 
' they manifestly have done in the article un- 
der consideration, as a mere circumstance of 
aggravation which is supposed to have at- 
tended the commission of another and very 
different offence, it was undoubtedly their 
duty, as faithful conductors of the prosecu- 
tion, to have set it forth, by a separate arti- 
cle, as a distinct, substantive offence ; an^ 
in that case, it would, most certainly, have 
been deserving the most serious attention. 
It is perfectly apparent, however, not only 
from the manner in which this subject of 
the " hiterlineation" is treated in the artiele, 
hut from the whole tenor, also, of the facts 
and circumstances in relation to it which 
have been disclosed to the view of this Hon. 
Court, and had without doubt been previous- 
ly considered, witfi due deJiberation, by the 
learned Managers, that they did not intend 
to lay much stress upon it ; that it was not 
regarded by tliem as affording, of itseif, any 



distinct grounds of accusation, or as being, 
in fact, of such a n&ture as to deserve any 
other, or more serious notice, than precisely 
that which is bestowed upon it by the im- 
peachment. 

It inust^ undoubtedly, have been well un- 
derstood by the learned Managers, that the 
paper which is said to have been interlined 
by the Respondent, could not by possibility, 
at the time when this operation is supposed 
to have -been performed upon it, be con- 
strued, upon any legal principle, to have 
been such a judicial record, as that its rasure 
or falsification would amount to (he offence 
in question. The court of probate, where- 
at this offensive transaction is supposed to 
have occurred, was yet in session ; the pa- 
per alluded to, like all others appertaining 
to the business of that court, was still in the- 
possession and under the entire controul and 
direction of the judge, and it was therefore, 
most unquestionably, competent for him, at 
this penod, to alter, amend or qualify any of 
his judicial acts respecting it, according to 
the dictates of his own judgment and discre- 
tion. It seems that the document in ques- 
tion contained the statement of a certain 
guardianship account, which a short time 
previously, but at* the same session of the 
probate court, had been passed and allowed 
by the judge. An item of expense was 
subsequently incurred by the guardian, 
wh^ch, in the opinion of the judge, was hon- 
estly and fairly entitled to allowance in this 
account. Under such circumstances I sub- 
mit, Sir, with the utmost confidence, that it 
woiijd have been an act of manifest injustice 
in the judge^ had he, at any time before the 
termination of this court, and before his pro- 
ceedings l)ad passed over to the hands of his 
register, and actually become thereby a mat- 
•ter of publie record, refused to open this ac- 
count for the purpose of inserting therein, as 
was done, the- itrm alluded to. The Hon, 
Managers are themselves deeply versed in 
the principles of the law ; the customary 
practice and usages of all our cpurts, in re- 
lation to cases of the kind here alluded to, 
must be also, as I well know, quite familiar 
to their recollection. I am sure, therefore, 
they will have the candor to admit, that it is 
the every day's practice of those courts, td 
take much greater license with their own 
proceddings, in the way of modification or 
amendment, at any time dxiring the contin- 
uance of the same term, than that which 
was taken by the Respondent, and is imput- 
ed to him as a high crime and misdemeaip* 
or, as an indication of gross bribery and 
fraud, upon the present occasion. The truth 
is. Sir, and this familiar principle is, to say 
the least, quite as well understood by each 
of the learned Managers, as it is by either 
of the counsel for this Respondent, that ev- 
ery act ef the judge is to be considere<l as 
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being merely " in 'paper" ; in legal contem- 
plation, as partaking, in no respect, of ihe 
nature of a public judicial record, until the 
actual adjournment of the term, when, as 
was inliranted in. a foinier part of my re- 
marks, the functions of the judge shall have 
ended, and those of the recording officer 
have commenced. Thus much as to this 
matter of the interlineation ; which con- 
cludes in fact all which I had intended to 
< say upon the merits of the whole transaction, 
which is the subject of all the charges in this 
twelfth article of the impeachment. And, 
Sir, I cannot but indulge a humble hope, 
that notwithstanding the inflamed, envenom- 
ed appearance which is given to every part 
of this transaction, by the manner in which 
it is represented in the arlick, it will yet be* 
found, upon reference to the proofs which 
are before the court, and to the explanations 
and arguments which have been stated, that 
it was, afierall, in truth and in fact, entire- 
ly harmless and inoffensive. I do not hesi- 
tate to declare, and this with the utmost sin- 
cerity, thatto my own mind it has seemed, 
upon much reflection and examination, as 
presenting less the aspect of a crime, than 
any thing else which has been imputed to 
the Respondent through the whole course of 
this prosecution. 

I caouot consent, Mr. President, notwith- 
standing the lateness of the hour, and the 
great length of time which has been employ- 
ed in the consideration of this principal 
branch of the impeachment, entirely to take 
leave of it, without at least a cursory allusion 
to some of the observations which fell from 
an Hon. Manager in the course of his argu- 
ment upon the article in question. I refer 
to the learned gentleman who was the se- 
cond that addressed you in behalf of the pro- 
secution, and whose argument upon the par- 
ticular subject here alluded to was much 
more minute and elaborate than that of ei- 
ther of his Hon. associates. From the whole 
scope and tenor of his remarks upon tlijs 
part of the case, it was manifest that it had 
been the subject of his most particular at- 
tention ; that he had considered it in fact 
the very bulwark of the prosecution ; and 
that if the complaint against the Respondent 
could not here be maintained, it must ne- 
cessarily give way at every other point. 

Such, I think, are the inferences which 
were fairly deducible from the observations 
of this gentlemam ; — yet we' find, that after 
having sifted the whole subject to the very 
, bottom ; after having canvassed, at very 
great length, and most certainly with an un- 
common display of learning and ability, e- 
very fact and circumstance, and every legal 
principle which was deemed in any degree 
applicable to tlie question,' he was brought 
at last, by the very force of his own rea- 
soning, to the confession, that although some 
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I great offence had indeed been committed 
yet " it was not in his power to. give to it * 
legal definition or a name." 

That it was not bribery, nor extortion, nor 
either of those nameable offences whose 
characle;^ and attributes are described to us 
in the criminal code, seemed, if I mistake 
not, to have been distinctly admitted in the 
argument. 

It was, nevertheless, a certain someihihg 
m the character and conduct of the \u(Ue 
which, in the opinion of the learned Mana- 
ger, seemed to call loudly and imperiously 
for impeachment^ impeachment! i 

Gracious heaven! and shhll it then be 
said, that in thia favored land, where, as we 
f had hitherto been taught to believe, there 
was something like perfection in the system 
of juridical polity, a citizen may rightfully 
be condemned without ever being told the 
name, or witliout the power of comprehend- 
ing xhe'nature of the oftence whereof he was 
accused ? Shall it e\er be said, that under 
the blessed ^constitution of Massachusetts, 
which, with a kind of parental solicitude, 
"seems to have watched over the rights of the 
subject, and, in providing for their security, 
to have interposed a thousand checks anil 
guards against arbitrary power, it is never- 
theless possible, that by the authority ot one 
high Court of Judicature in the common- 
wealth, a public functionary may be hurled 
from his station ; may be convicted, de- 
graded, disfranchised, upon the ground of' 
some supposed delinquency, of which neither 
his prosecutor, nor (as may be well said also) 
his judges were capable of giving a legal in- 
terpretation ? Most confidently I trust not. 
God forbid^ that the event of this triai 
should give countenance to pny such para- 
dox. 

But, Sir, there were a few other observa- 
tions, of a similar tendency wiih those ak 
ready alluded to, that fell from the Hon, 
Manager to whom I have referred, and wliich 
must not be suffered to pass by eiuirelj^ un* 
noticed. 

In reference to this same twelfth article of 
the impeachment ; — " We stand here (said 
he) on no statute, on no particular law of the 
commonwealth ; there is none for such a 
case. — We stand here upon the broad prin- 
ciples of the common law, of conmion justice. 
Such conduct in a public magistrate, as is 
described in this article, and has been proved 
! before the court, is disgraceful, and contrary 
' to the usages of all civilized rmtions." A- 
({ain, says he, " we have shown the couiiuct 
of the Respondent upon this occasion to 
have been grossly improper and mischievous 
in its tendency; this is quite enough ; he 
has rendered bimself unworthy of office, and 
therefore ought to be impeached and remov- 
ed." 
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Such, Sir, was undoubtedly the substance 
of the remarks ; and, as I have them upon 
ray minutes, such appear to have been the 
very words of this Hon. Gentleman; and I 
should like exceedingly to see what, in legal 
•ontemplation, would be the aspect of all 
this, if it were embodied in the form of an 
indictment ; if it were plainly, and substan* 
Cially, and formally set forth, according to 
the constitutional requirement, and thus pre- 
sented for trial to cither of our inferior 
courts of judicature. 

Suppose, by way of fuilher illustration, it 
should be the pleasure of this Hon. body, for 
upon the present occasion it is acting in 
the capacity of both judge and jury, to re- 
turn, in the manner of a special verdict, 
that in the course of the transaction here 
alluded to the Respondent had l)ecn guilty, 
not indeed of the violation of any " statute 
or particular law*' of the commonwealth, nor 
of the crime of bribery or extortion, nor of 
any other of those different species of of- 
' fences which I have formerly had occasion to 
mention, as falling under the general de- 
scription of " maladministration in office ;" 
but that his conduct as a judge had never- 
theless been " mischievous in its tendency ;" 
that he had offended against the " broad 
principles of the common law, and com- 
mon justice, and the usages of (Stvilized na- 
tions, and thereby had rendered himself un- 
worthy of the honorable station which he 
now holds." 

Suppose, S.ir, upon a general statement of 
this kind, the case were submitted, as it well 
might be, under the. constitutional provision, 
for the consideration of the Supreme Judi- 
cial Court of the State, I desire to know 
what judgment would probably be pronoun- 
ced upon it ; more especially, whether it 
could be considered as amounting to a 
<* crime or misdemeanor in office," accord- 
ing to the legal acceptation of those terms, 
, and therefore as lieing the proper subject of 
an impeachment ? 

Sucli as is here last supposed is, as I con- 
tend no oilier than the preClie question, 
which is now to be decided by this Hon. 
Ct)urt, and I must be permitted, therefore, to 
. say that the arguments of the learned Mana- 
ger vvhich have been alluded to, so far as 
tiiey may have been intended to apply to 
this question, we^-e much too vague and in- 
definite to have an influence upon it. 

It is indeed much to be lamented, that, 
upon the present solemn occasion, in the 
trial of a cause so deeply afiecting the honor, 
thfi property, and I may add, the very civil 
existence of a respectable fellow citizen, 
any Hon. Gentlemau, concerned in its 
'diacussion, should Ir.ive taken an opportunity 
to indulge, in any fanciful speculations, any 
j)ig4it8 of rhetoric, or affecting appeals, hav- 
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ing no visibly relation tA the law or the fact 
of the case. 

Considering that several weeks, and even 
months, were sillovved to the learned coui^- 
sellor for study and preparation for the ma- 
nagement of the present prosecution, it 
would certainly have been moie consistent 
with his usual habits of accuracy, and the 
high reputation which he sustains for talents 
and legal erudition, if, instead of talking in 
general terms about the " broad principles 
of the common law," or desAaniing upon the 
subject of " deeds without a name," he had 
condescended to present to us his views as 
to the constitutional law of impeachment in 
this commonwealth ; and attempted at least 
to point "out the specific oflfencc, that was 
supposed to have been Committed by the 
Respondent, in violation of that law. It 
must however be confessed, that it was ob- 
viously owing much more to an inherent 
defect in the cause, than to any culpable o- 
mission of its Manager, that he did not choose 
to descend to the consideration of any such 
particulars. With regard to that portion of 
the complaint, which is here alluded to, it 
is most manifest that, in his view of its mer- 
its, there could have been no possible alterna- 
tive, but a formal abandonment, or an at- 
tempt to sustain it upon the loose and gene- 
ral grounds which were assumed. 

And here I would take occasion to re- 
mark, that nothing could be do.sired more fa- 
vorable to the cause of our client, than the 
inference which is plainly deducible from 
the circumstance last mentioned ; — nothing 
which could serve to show, more clearly 
and conclusively, that he has committed no 
offence which can properly be made the sub- 
ject of impeaehmenf, than that the delin- 
quency which is charged upon him, is nev- 
ertheless of so doubtful and ambiguous a 
character, as that one of the ablest and 
soundest lawyers of the Commonwealth, be- 
ing also one of the piincipal conductor^ of 
this proseculion, has, openly, confessed him- 
self at a loss to give to it a legal, and tech- 
nical denomination. 

But, Sir, there is yet an additional subject 
of Y^omplaint which is setforth^ among oth- 
er things, with n degree of imposing formal- 
ity in the impeachment, and which appears 
to have been relied upon, as matter of seri- 
ous accusation. It is stated that on several 
occasions, even in relation to matters which 
were then pending before him as a judge of 
probate, the Respondent did presume to 
give advice to parties, as to the form ^ud 
manner of presenting accounts, drawing up 
petitions, and such like formalities ; and 
that professing in such pases to act in his 
capacity of an attorney at law, he did even 
go the length, in some instances, of officiat- 
ing himself as a scrivener, in drawing up 
formal papers of this desociption, receivings 
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Hi all tinies, a small compensation for these 

services. In point of fact, we do not deny 
that the statement of circumstances, so far ns 
respects this ground of complaint, is substan- 
tiaily correct ; but we do deny, most strenu- 
ously and confidently, that any thing can be 
inferred from «uch acts, bearing the least af« 
finity to ciirne. On the other hand, we do 
insist that it is not only the privilege, but in 
.some sorr, a moral duty of the judge of pro- 
bate, on certain occasions, to perforin servi- 
ees of the kind here alluded to, for the pur- 
pose of facilitating the dispatch of business, 
and of relieving parties from the delays and 
perplexities in which they must, otherwise, 
necessarily be involved. I do not pretend 
to say. Sir, (hat it would be decorous and 
proper, or even justiciable, upon strict legal 
principles, if a judge of any of our common 
law courts were to descend from his bench, 
in order to engage in the performance, wheth- 
er with Or without compensation, of any 
ministerial office of the description here ad- 
verted to. There is however, as we all well 
know, something peculiar in the nature of 
the jurisdiction and the powers and duties 
of the probate judge. His court is in a 
great measure, 9ui generis; and governed 
hy rules and forms widely differing from 
those of our other judicatories. It will not 
I presume be denied, that except in so far as 
it may, from time lotime, have been modi- 
fied by particular acts of our Legislature, 
the wh^le character of this court must be 
considered as remaining, to this day, precise- 
ly what it was at its introduction by the char- 
ter of William and Mary. 

In its whole character and attributes, it 
is, then, no other than that branch of the ec- 
clesiastical courts of Great Britain, which 
is denominated the prerogative court ; and 
whose judge as to every thing else but his 
subservience, in some measure, to an arch- 
bishop under whom he holds his commission, 
may be* regarded as the original, whereof 
the probate judge of Massachusetts is the 
very image and transcript. 

In considering the nature and circun\stan- 
«es of our own court of probatej wc have 
consequently, as I think, abundant authority 
to adopt in this country, as in England, the 
very obvious and familiar distinction which 
prevails, between the amicable and conten- 
tious side of its jurisdiction ; in other words, 
between that department of this court which 
is principally concerned in mere formal mat- 
ters ; — "in doing whht no one opposes"; 
and thatMr'hich is employed in the exai^iina- 
tion of litigated questions which must neces- 
sarily call for the exercise of his judicial 
functions. 

The business of the former, we say, is 
merely ministerial, and that the latter de- 
partment only, is to be considered as com- 
prising every thing which properly belongs 
tM the o%e of the judge. 



With regard to the kind of biisiness not 
immediately within the sphere of his offi- 
cial duties, but which may nevertheless be 
performed with impunity, by a judge of pro- 
bate, for the furtherance of any matter re-^ 
maining to be arranged, on the amicable 
side of his court, there is, as I think, no dif- 
ficulty in ascertaining the true line of legal 
distmction. In respect to any matter in con- 
troversy before him, and upon which it may 
becomp his duty to pronounce a judicial 
opinion, it results, of course, that he cannot 
favvfully be of counsel for either of the con- 
tending parties ; or by any other means, 
voluntarily place himself in a relation to 
either, which would be likejjy lo produce even 
the slightest influence upon his mind in the 
decision of the cause. 

Such, I conceive to be the great princi- 
ple of the law in relation to the whole of 
this subject ; and the reason of the rule 
seems to be quite as obvious as the rule it- 
self. It is neither more nor less than this, 
that in the discharge of every official duty, 
the judge must be impartial, upright, just ; as 
far as the lot of humanity may permit, ex- 
empt from all prejudices and prepossession, 
and in a situation at all times, to do equal 
and exact justice between m^n and man. 
So long, then, as a judge of probate, or any 
otlier judicial officer, shall strictly keep him- 
self withTn the compass of this principle, I 
know not, for my own part, of any fair an4 ' 
honorable occupation, in which lie may not 
be engaged, without incurring the penalties 
of bribery, or of any other offence against 
the established lawuf the land. 

If a judge of probate, condescending for a 
time to waive the dignity of his station, 
shall consent to give advice, or to affi>rd 
any other assistance, as to some m^e mat- 
ter of form, in a proceeding on the amica- 
ble side of his jurisdiction, I contend that 
this is no offence, in the sight of God or 
man. Being an attorney at law, -as well as 
jndge,and therefore conversant with all the 
customary forms of process in such cases, if 
\\p will condescend, even in his own court, to 
assunrie the humble employment of the 
scrivener ; if he will voluntarily take upon 
himself the labor and drudgery of revising, 
and drawing up anew, any imperfect account 
which has been presented lo him by an ex- 
ecutor,. administrator, or guardian, and re- 
quire but a just and reasonable i:ecompence 
for such service ; all this, I insist^ so long as 
his feelings or opini^^ns, as a judge, are not 
in danger of being, in any manner, affected 
by the operation, is entirely harmless in -its 
tendency, and may therefore be. done with 
perfect impunity. The same, precisely, may 
be said, as to the drawing up of petitions 
for license to sell real estate of testators or 
intestates, for apportionment of widow's 
dower, and various other acts of a similar 
nature that might be enumerated, which b«« 
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ing done with the consent of all the parties 
in interest, are entirely innocent, because 
they can have no possible influence upon any 
judicial decision. 

In the ahseiice of any particular law or 
statute of the Cummonwealth prohibiting the 
judge of probate from practices of this kind, 
for it has, as I think, been clearly demon- 
strated by my learned associate, that the re- 
cent statute which has been referred to does 
not even approadh the case, I will venture 
to challenge the Hon. Managers to state ^ 
single ground of authority, any one princi- 
ple of law or common sense, tending to show 
that any act, of the kind whieh has been 
mentioned, may be construed a crinie.-^If 
then it be lawful for the judge to perform 
such services, it would seem to follow, as a 
consequence, that it cannot be unlawful to 
demand and receive for them a reasonable 
recompence. The compensation in such 
case, surely, cannot be regarded in the light 
of ** an undue reward" ; and it partakes not 
of the nature of a bribe, because it was not 
taken " for doing his office." 

There is then, most manifestly, nothing in 
the cases here supposed bearing the slight- 
est similitude to the crime of bribery, or ex- 
tortion ; yet it must be one or other of these 
offences, which is intended by the impeach- 
ment, or there is nothing alleged, to which, 
by the law of this land7 the Defendant is 
bound to make answer. 

But, Sir, it is not enough upon this occa- 
sion, especially in relation to that particular 
part of the cause which I have just been 
considering, that we merely vindicate our 
client from the imputation of crime. The 
counsel for the Respondent feel themselves 
fully warranted by all the circumstances of 
the case, in going much beyond this. In 
their view, the conduct of their client in the 
several instances here alluded to, was not 
only such as must be deemed excusable in 
the judge, bjut highly creditable to his feel- 
ings and character as a man ; — that the 
various ministerial services and acts, which 
he is said to have performed, on certain oc- 
casions, and which are now brought forward 
as the evidence of his corrujption, were, in 
truth, not only harmless and inoffensive, but 
ought in fact to be regarded by this Hon. 
Court, as they most uncjuestionably were by 
the parties interested, as so many proofs of 
a kind and obliging disposition to accommo- 
date his fellow citizens. 

H^re I would a))peal to the recollection 
of every one who had occasion, at any time 
of his life,. to perform the duties of executojr 
'or administrator, and to go through with the 
various legal formalities which are required 
in the fulfilment of such a trust, if he did 
never take the liberty, in regard to those 
forms, of asking "and receiving advice and 
instructions from the judge, without imagin- 
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ing that in doing this he had cbmmitted a 
crime ? 

Yet, according to the doctrines which have 
been 'advanced, this is nothing short of tam- 
pering with a judge ; and is quite sufficient 
to involve both the parties concerned in the 
guilt of bribery. 

Were it necessary, I might proceed to 
multiply examples almost without number, 
which would tend still further to illustrate 
the tremendous consequences that must en- 
sue from the adoption of the principle, in 
relation to this subject, which has been urg- 
ed in argument before this Court. 

The truth is, Sir, that the little acts of ac- 
commodation to parties, having business £it 
the probate office, which are now imputed 
to the Respondent as a grent offence, are in 
reality, when fairly and properly and legally 
considered, not only entirely faultless, but 
they have become in fact, by long usage and 
custom, a sort of facil^y which is always ex- 
pected from the judge, and is in some meas- 
ure indispensable to the avoidance of delays 
and expenses which would, otherwise, be- 
come a heavy grievance to the individual. 

We have indeed, for so long a time been 
accustomed to these faeilitits at the probate 
office, that it is not, in my opinion, too strong 
a statement of the case, to say, that were 
they now to be interdicted, we should hear a 
general murmur of complaint throughout 
every county in the Commonwealth. 

Let the principle be once estaMished, 
which seems to be assumed by the impeach- 
ment, that a judge of probate may not, with 
impunity, presume to give an intimation, in 
the way of advice or direction, even as to 
the mere form of proceeding in any matter 
which is pending in his court ; that in rela- 
tion to any business corning'within the sphere 
of hisjurlsdiction,he can lawfully perform no 
act, in court, or out of court, except such as 
may have been particularly provided for by 
some express law of the Commonwealth, I 
would beg this Hon. Court to consider for 
a moment, what consequences would be like- 
ly to result from such a reformation in this 
branch of our juridical system. It cannot 
be doubted that the judge, if lie should con- 
sent to continue at all in office under a lim- 
itation of this kind, would ef course take 
special care, notwithstanding all former 
usages, to accondmodate his deportment, in 
all respects, to the very letter of the law. 
For the future, we should indeed see in him 
the image of a man in authority, but nothing 
besides. Enshrined in all the majesty of 
office, we should behold him, in his station 
erect as a statue, and cold as the very mar- 
ble of which it is composed. 

To the numerous inquiries of the multi- 
tude of suitors in attendance at his court, 
the discreet answer would, of course, be yea 
yea, and nay, nay ; for, with the terrors of 
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the new law impending over his head, he 
might very reasonably infer, that, whatsoever 
should be said, more ''than this, might be 
construed against him as " coming of evil." 
Should any doubt, or difficulty arise as to 
the mere manner of stating an account, re- 
turning an inventory, or relative to any oth- 
er formality reqaiicd by law, of any execu- 
tor or administrator, in the discharge of his 
duty; he must take special care not to affront 
the feelings or dignity of the judge by an ap- 
peal to him for the solution of the question. 
It is, indeed, witliin the province of the judge 
to decide the point which has arisen, by a 
formal adjudication, but he cannot, regular- 
ly, do this, until the question sliall have been 
presented to him, in due form and order, 
and in the shape of a legal issue. No, sure- 
ly ; the law of self-defence would be suffi- 
cient to deter him from doing this. The be- 
wildered party is, there fo e, instructed to' 
take counsel. The village awyer must be 
consulted and feed ; anoth r day must be 
wasted ; and all this, to oh iate an impedi- 
ment, which a single hint from the judge, if 
he could have ventured but at the peril of 
impeachment to give it, w.>uld have been 
sufficient, in an instant, to re vove. 

JBut there is one, among the throng in at- 
tendance at his court, who, more than any 
other; is anxious to obtain an audience ; 
her name is widow, and to her belongs the 
care of those little effects that were a hus- 
band's, whom she has recently followed to 
the grave. The little pittance is now in the 
custody 6f law, and is needed as the only 
means of giving daily bread to an orphan 
group who look to her for protection and sus- 
tenance. From a distant part of the county 
she has come; and would, if she knew the 
precise manner in which the object might be 
attained, very gladly administer upon these 
small effects. She is, however, by no means 
versed in intricacies, and knows no forms of 
the probate law. Upon the advice of neigh- 
bours, unskilled almost as herself, she has 
done no more, by way of preparation for her 
visit to the court, than merely to bring before 
the judge the two neighbours and friends 
who had consented to become responsible as 
sureties on her bond. As' to all other re- 
(}uirements of petition for administration, 
warrant ^ of appraisement, order of notice, 
and such like formalities, she knows not even 
the names of these proceedings, any more 
than though they were stated to her in some 
foreign language. Still she is not only 
ready, but in truth, anxious, to tell her art** 
less story, and to make the stjatement of her 
pretensions. But here an unexpected ob- 
stacle stands opposed to her progress. The 
judge cannot even lend an ear to this 
recital of her case. It is inconsistent with 
the regular course of business in his court, 
to proceed, upon the mere verbal representa- 



tions of a party. In this, as in all cases 
^| of like destjription which mny come before 
him, it is not less his duty, \hz-n it is his un- 
questionable right, to require some written 
statement presenting the grounds of applica- 
tion ; and although a widowed, and unpro- 
tected female may happen to be the suitor, 
he does pot feel himself justified in dispens- 
ing with an established rule. Upun the 
very table which stands before him he has 
indeed abuudanoe of formulsB, which have 
been drawn up by himself with care, and 
are suitable, not only to this, but to every 
other process which is incident to the busi- 
ness of an administration ; and he could, in 
an instant, relieve the perplexity of this ap- 
plicant, by furnishing gcauiitously, or at a 
stated and very reasonable price, every thing 
which U necessary to the accomplishment of 
her object. 

But. alas ! the new'doclrine of ftnpeach- 
ment interferes. Were the judge to furnish 
the papers alluded to ; much more, were he 
to receive the reasonable price which would 
be thankfully paid for them, it might be con- 
strued, by implication at least, that he had 
" become of counsel" ; had " given advice," 
in a cause which was pending before him. 
If would be bribery, or some other crime, 
which might expose him to the malevo- 
lence of a busy prosecutor, and the proba- 
ble forfeiture not only, of his office, but of 
his privileges as a citizen of the Common- 
wealth. There is then, no other alternative 
-^here also the miserable sufferer ^must be 
told to consult her lawyer ; and is thus com- 
pelled either to incur an expense which her 
poverty can scarcely endure, or return, as 
she came, disconsolate, and perplexed in the 
extreme. 

Be assured. Sir, that the cases here sup- 
posed are very far, indeed, from being 
merely ideal. They are in truth the repre , 
sentation, and but a very faint, and imper- 
fect one too, of scenes in real life, which 
would not fail to become of every day's oc- 
currence, at the probate office, should it 
be the pleasure of this Hon. Court to sanc- 
tion, by its decision, the principles whicii 
have been, ad var^ced in support of the pres- 
ent prosecution. — Let it, once, be understood 
that the conduct of a judge of probate must 
be made in every respect, conformable with 
the rigid rules which would now be prescrib- 
ed to him^ by the Hon. Managers ; that he 
can lawfully do no act for the accommoda- 
tion of a party having business before him, 
except such as is specially provided for, by 
some positive law of the Commonwealth, or 
necessarily required of him in the regular 
performance of some official duty, and it is 
easy to foresee that it must be productive of 
such embarrassments and discomfiture to 
parties, as would be found in experience ab- 
solutely intolerable. — Such regulations at the 
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probate office as those licre alluded to, bow- 
ever they may have been sanctioned by your 
decision, would not^ I am persuaded be long 
endured by the commanity ; — And Sir, 1 
will venture to predict, that after the func- 
tions of this Hon. Body shall have ceased, as 
a Court of Impeaehment, and it shall have 
resumed its primitive character of an assem- 
bly of legislators, not a session will elnpse 
before you will have occasion to listen, in 
that capacity, to much stronger, and more 
forcible appeals for the abolition of the new 
rule, than any which has yet been made to 
you by the learned Managers in favor of its 
adoption. Thus Tnuch as to that class of 
cases in this impeachment wherein the Res- 
pondent is accused of having corruptly al- 
lowed himself to be retained as the attorney 
and adviser of parties in relation to business 
then pending in his court. 

There is now remaining one other topic 
of complaint against him, upon which I beg 
leave to bestow a few remarks, and I 
shall then have done with this elaborate, and, 
as I fear, tedious and uninteresting discus- 
sion. 

It is, we find, even alleged against the 
Respondent as a crime, rather as one would 
think for the purpose of exhibiting, in one 
full array, every anecdote in the last sixteen 
j'ears of his life bearing the semblance of an 
impropriety, and thereby of swelling the 
nominal amount of his delinquencies, than 
upon the expectation which any intelligent, 
reasonable man could have entertained, of 
obtaining a conviction, in a solemn trial by 
impeachment, upon any such ground ; that 
he did presume, on divers occasions, in his 
capacity of a counsellorat law, to give ad- 

' vice and other professional aid, to certain ex- 
ecutors, administrators and guardians in re- 
lation to business, in some measure, con- 
nected with their respective agencies, as 
such ; it not being alleged however, in eith- 
er of the charges of this description, that 
the business in question was then pending, or 
«ver likely to come before him as a Judge, 
or in any other way connected with any of- 
iicial duty. — Such is the nature of this 
-charge ; and this it will be peAeived, on ref- 
erence to ttie impeachment, is the grawamerif 
of 6ve distinct articles, and notwithstanding 
the diversity of transactions to which they, 

. respectively, have reference, it is very clear 
that all these articles must stand or fall to- 
gether on one and the same principle ; with 
respect to this particular branch of the com- 
plaint, one would think it were quite suffi- 
cient for all our purposes, that there has 
been, manifestly, a total failure on the part 
of the learned Managers, to show us the 
Jeast semblance of any law, upon whose au- 
thority, the facts and circumstances, as they 
are set forth in either of these articles may, 
Ib^ possibility, be construed as amounting to 



a crime. Even << tiie broad principles of 
the common law, and common justice," 
which were so much relied upon in another 
case by a learned Manager, seem not, here, 
to have an application ; Tor it will not, I tnist, 
be pretended that it ever was learned from 
any book, case, or authority, that before any 
human tribunal, an act of the individual may 
be construed and punished as an offence, 
which is not only not prohibited, but by 
strong implication at least sanctioned and 
even encouraged by the laws of thut society 
of which he is a member. 

It has imleed been attempted to give some 
little color of support to this article of accu- 
sation, by bringing to bear upon it the. pro- 
visions and penalties of the lat^ statute 
of the Commonwealth, which I have alr«ady 
had occasion, slightly, to advert to, prohibit- 
ing judges of probate from being of counsel 
for parties in certain cases, and under cer- 
tain circumstances therein particularly stat- 
ed ; but I will venture here to assert, thtit, 
upon the argument of my learned colleague, 
it was shown to actual demonstration, that 
neither the letter nor.the spirit of that law 
could be considered as having the slightest 
application to the cases in question. I will 
then even take it for granted, that the laws 
of Massachusetts are entirely silent upon 
this subject. What then. Sir, permit me to 
inquire, is the state of the case, and the 
question which is presented to you ? To roe 
it seems to be simply this; whether, in the 
absence of all legal prohibition and restraint, 
there is, nevertheless, perceived in the con- 
duct of this Respondent, in the course of the 
several transactions herq alluded to, such 
unquestionable indications of moral turpi- 
tude, of such a deep, and shameless depravi- 
ty of disposition as to present a case of so 
gross a character as would justify the whole 
community in rising up with one accord in 
judgment against him, and with or without 
the forms of law, in hurling^ him from of- 
fice. 

And what after all, from tha facts which 
are proved in these cases, appears to be the 
sum and substance of his offendiiig ? Tru- 
ly, Sir, it is no more nor less than this, that 
being judge of probate the Respondent did 
also continue to be, as he was long before 
the appointment was conferred upon him, a 
practising attorney and counsellor at law, in 
the county of Middlesex ^— for I hold it t« 
be indisputable, that if the affording of pro- 
fessional advice and assistance to adminis- 
trators and others, under the circumstances 
which are stated in the impeachment, is to 
be regarded as a crime, so likewise, and in 
the same degree, would it be an offence to 
render similar services to any other denom- 
ination of clients. 

If, then, it be a fault in a Judge of Pro- 
bate, or of any other of our inferior iribua- 
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ills, that he continues also to be a practiser T flficer, and engRged also in full practice as a 



of the law, I must beg leave to say, that it is 
most surely ihe fault, net of the individual, 
but of the laws and institutions of the very 
government, from which he has received his 
appointment. In support of this suggestion,' 
it will I trust be quite sufficient for me to re- 
mind th is Hon. Coiut, that very nearly the 
one half of all the individuals, who at this 
moment are incumbents of this same office 
of Judge of Probate, are also attj)rnies and 
counsellors, anJ engaged in the full practice 
of the law. It is not less true that such was 
well known to be their condition, at the 
time of their appointment, and that all the 
ho7iors and enwlumenis of the office, which 
was about to be conferred upon l!)cm, would 
hardly have been sufficient to induce a form- 
al abandonment of all their former occupa- 
tion. How then shall it be said, that even 
the government of the Commonwealth has 
not, itself, by such a course of procedure, 
given lis- direct sanction to those very prac- 
tices which are made, on. this occasion, the 
subject of so grievous a complaint. Here, 
Sir, I must beg leave to enter my protest a- 
gainst all t!)oso nice and hairbreadth distinct- 
ions, by which it is attempted, in behalf of 
the prosecution, to discriminate between 
those particular cases, and clients, for which 
'And for whom the judge may be permitted 
to perform his ordinary functioiis of a coun- 
sellor, and those whi6h it is his duty to avoid, 
under the pains and penalties of impeach- 
ment. There is indeed a genuine legitimate 
distinction of cases, wherein he may or may 
not, with impunity, be retained or give ad- 
vice as counsel, as has heretofore been stat- 
ed ; and that distinction is simply this, no 
more, that he cannot lawfully be of counsel 
as to " any matter which is pending or like- 
ly to come before him for adjudication*" In 
other words, he must not voluntarily engage 
in any business which may tend to '^ influ- 
ence his behaviour in office," or lead him to 
the prejudgment of any case. 

I will venture to say, that all other discri- 
mination in these cases is wholly unfounded 
in any legal principle, and altogether un- 
meaning and preposterous. 

But. Sir, after all that has been said, 1 
will here have the candor to confess, that 
although most assuredly there now is not, 
yet it is not less certain there ought to be, 
some law of the Commonwealth prohibiting 
the Judges of Probate, and every other ju- 
clicial officer, of whatever grade or station, 
from being engaged also in the common and 
ordinary duties of a practising attorney or 
counsellor at law. The whole science of the 
Jaw is in truth but one connected system ; 
and it is, therefore, but reasonable to suppose 
that any individual in the community, how- 
ever distinguised for his intelligence or in- 
tegrity, being at the ;ame time ^ judicial of- 



counsellor. must necessarily be in danger, 
while under the influence of his retainers, 
of imbibing prejudices and prepossessions in 
favor of the particular coses that he may 
happen to have espoused in the couVse of his 
professional business, which he would not 
find it easy entirely to dismiss from his mind, 
as it would certainty be his duty ya do. when 
called to^it in judgment upon similar cases, 
in the course of his public duties. 

This consideration is too obvious to have 
been overlook€d by (he Legislature of this 
Commonwealth ; and it cannot therefore be 
<Ioubted, that it is to the influence of those 
rigid principles of diconomy, which lie at 
the founciiition of all our civil institutions, 
and have been most especially regarded In 
measuring out t,he wages of ail our public 
functionaries, th^t the. mani/old defects in 
our system, not only with regard to our 
Judges of Probate, but all our other judicial 
ofllcers, is prijicipally, if not entirely, to be 
attributed. The execuiive department of 
ofu" government, in whom is invested ihe dis- 
cretionary power of making all appoinitnents 
to office, has, without doubt, in the exercise 
of this power, from time lo time, been influ- 
enced also by similar considerations. It was 
with this department unquestionably a mat- 
ter rather of necessity than of clioice, that 
so large a proportion as that which hasal-^ 
ready been slated of our Probato Judge*? 
have-, been selected from among (he most 
busy practicing lawyers in our Common^ 
wealth. 

The truth is, that none but a lawyer, and 
a very sound one too, can be deemed (it for 
such an office, and yet, not lesstruo is it, that 
none but some tyro, some mere scavenger 
of the profession would consent to accept it, 
without being permitted to go on at th^same 
time, with his ordinary proiessional piirsiiifs. 
It is at best, as we all know, an office of more 
labor and drudgery, than of honor or profit; 
and though it might be acceptable to^ome 
as a mere succedaneum to other, and more 
profitable employment, I will venture to say 
that there is not a respectable member of the 
bar, unless it were for the mere gratification 
of devoting his time and labor to the public 
service, who would be inclined to enter upon 
the duties of such a station, as being his only 
legitimate oceupationi It is owing then, I 
repeat, to a most manifest imperfection of 
the system, and not to any thing questionable 
in the character or disposition of thn indivi- 
dual, that all our Judges of Probate, who ar» 
also practising lawyers, and the Respondent . 
among the niynber, have sometimes presum- 
ed to mingle their official and professional 
employments together in any manner that 
might be deemed consistent with the exist- 
ing laws of the CoHimonwealth. 

I am aware, Sir, that all this in very many 
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pomt5 of view, in which the subject might be 
contemplated, is in a high degree objection- 
able ; but it remains for the legislative de- 
partment, and not for this court of irapeach- 
ineiit, to apply the remedy. 

Instead of leaving so useful and important 
a public officer as the Judge of Probate to 
wring his pittance from the petty items of 
yonr fee bill, which is scarcely sufficient to 
afford, for all his public services, the com- 
mon wages of a drayman, let him at once be 
provided for by a fair and honorable salary 
— let his compensation be, in some measure, 
proportionaic to his usefulness, and to the 
dignity of his station as a public servant; and 
be assured, we shall hear no more of any 
of those practices, which, however innocent 
and inoffensive, in every legal point of view, 
are nevertheless the principal ^subject erf the 
present complaint. 

Here, Mr. President, I am happy in hav*- 
ing an opportunity of expressing my most 



cordial acquiescence in every sentiment . hessenlial to the security of the rights of the 



which has been -.idviinced by the Hon. Man- 
agers, as to the importance of preserving, at 
all events, and under the heaviest sanctions 
of the law, an unsullied purity in all our ju- 
dicial tribunals. — It is this, alter all, which, 
more than any thing and every thing besides, 
is essential to th^ promotiou of all the great 
purposes which are contemplated in the for- 
mation of every legitimate goveinment. — 
So far, then, as relates lo every thing which 
is cnjinecied with the performance of any 
official duty, I would therefore, if it were 
possible, that the mind of the civil magis- 
trate, should be kept, on all occasions, free 
as the very air he breathes, pare as the light 
of heaveti ; I would indeed, if it were possi- 
ble, that our judj^ment seats might be ele- 
vated to an heijrht, infinitely beyond the 
reach of any thing which is sordid and sel- 
fish here below, so that the dispensing of 
justice and* judgment upon the earth might 
even bear some faint similitude to what it is 
at the great fountain of eternal justice, in 
the regions above, where all is immutable 
perfection, and nothing that is defiled can 
be permitted to enter. 

Such perfectibility does not, however, fall 
to the lot of humanity. Our civil institu- 
tions, are, after all, but the mere invention of 
man, and must of course, partake of thsk 
frailty and imbecility, which are incident to 
the very nature of their author. We have 
nevertheless, the consolation of knowing, 
that ahbough, in relation to the judicial, or 
any other department of our government, it 
may not be hoped to attain to any thing 
like perfection in the system, yet, that there 
is much wiihin ourpower^ to be performed 
in the way of melioration. 

It is nott then, for this Hon. Court, by the 
infliction of its penalties, but it remains with 
tbe legislaifive {X)wer, by the correction of. a 



bad system, to attempt a radical cure of the 
mischiefs which are coniplained of. If it 
bo the duly of the n»agistrate to be faithful, 
and honest, and impartial, in the discharge 
of his public functions, it is not less the du- 
ty of the government, whose servant he is, 
to place him in a condition," where be may 
be exempt from the operation of those caus- 
es, at least, which are most likely to pro- 
duce in him, a contrary course of behaviour. 
To thi§ end, I will take the iiberty to say 
that nothing more is necessary than to give 
to the judicial officer, not only as to the ten- 
ure of his office, but as to every thing whiich 
is required of him in the exercise of its du- 
ties, an independence which is suitable to 
his dignity and his services. As to one par- 
ticular branch of the judicial deprrtuiciit, 
namely, the supremfe court of the State, ue 
find the principle here slated is expressly re- 
cognized by the cnnslittition as being so fun- 
damental, so founded '* in good policy," "so 



people," that the framers of that instrument, 
i were unwilling to leave its adoption or re- 
jection to the mere discretion, to any of the 
uncertainties of a fluctuating legislation. 
Accordingly, Sir, it will be found, on recur- 
ring to an article in our bill of rights, that in 
respect lo that branch of the judiciary which 
has been alluded to, the principle of " an 
honorable salary," as well as a substantial 
tenure, as being necessary appurtenances 
to the office of the judge, is expressly laid 
down, as having the force of an axiom in 
our political economy. 

Such then we find to have been consider- 
ed, at the adoptiqn of the constitution, an un- 
questionable principle, as well of policy, as of 
justice, in relation to one set of our judicial 
officers ; and I confess I know not upon 
what reasonable ground it could be pretended 
that it is not equally applicable to the condi- 
tion of the Judges of our Common Pleas, 
the Judges of Probate, and all other civil 
officers, whether judicial or executive, whose 
duties are of auch a nature, as that the whole 
of their time and their undivided attention, 
might very usefully be . employed in the 
public service. 

It is, at any rate, most certain, that until 
some liberal arranjs^ement of this kind shall 
be adopted ; until the judge of probate and 
other civil officers shall, in this way, be re- 
lieved fro.m the necessity of resorting to va- 
rious other employments, in order to ek© 
out their scanty allowance of fees, and thus 
to increase the means of a comfortable sub- 
sistence, it can afford no reasonable ground 
of complaint, that in every {instance, when 
about to engage in any business of their 
own, they have not deemed it necessary to 
stop short in the pursuit ; and to calculate 
all the remote* chances ^nd contingencies 
which may possibly bring up something in 
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Uie course of their operations, whicb might 
be. considered as interfeiin^ with an impiir- 
ti«l and correct discharge of some public 
duty. 

I beg, Mr. Prescient, that it may not be 
itiferred froiu any of these remnrtcs* that, ex- 
cept in so far as the changes in the condition 
and circumstances of the Conimon\ve?ilih 
jnay reasonably be supposed to have render- 
ed {t necessnry or expedient, I am, by any 
iiieans, in iavor of breaking in upon that 
judicious system of ecuiioniy, which was 
•stablished by our ancestors, and whose sal- 
utary influence basso much assisted in the 
growth and prosperity of the country. More 
especially 1 beseech, that I m»y not be un- 
derstood as standing here tjie advocate of 
any such change in the judicial, or any oth- 
er part of our system, as would bring it to 
the similitude of that which we see in more 
ancient governments, where the honour and 
convanience of the individual, rather than 
the usefulness or public services of the func- 
tionary, seem to be the nde by which the 
amount of his official emoluments are reg- 
ulated. 

No, Sir, we have not here now, and I 
trust in God there will not, speedily, be in- 
iroducpd among us, any such noble and ex- 
ulted personages as peers of the realm, with 
their princely revenues, to assist us at the 
trial of impeachments ; nor have we arch- 
bishops of provinces, nor bishops, nor a tribe 
of commissaries, to preside over the con- 
cerns of our ecclesiastical courts, and who 
are permitted to carve their emolunietit^, 
tui libitum from the millions which are an- 
nually committed to their disposal. 

Of our courts of common law more es- 
pecially it may be said, that tbere is surely 
nothing there, tvhich looks like unnecessary 
inJidgence to the officer. The juJge of that 
court, most certajnly, is not one who is per- 
mitted to loll at his ease upon the woolsack, 
or is rewarded by the annual stipend of 
thousands upon thousands, beyond tlie val- 
ue of ail the services, which either he, or 
any one else in his station, would be able to 
render to the public. Very different indeed 
froili all this is now, and I trust wilt long con- 
tinue to be, the judicial system of this Com- 
mon wealth. 

Of our judges, and indeed of every class 
of our public functionaries, it may justly be 
said, that the little which they receive from 
tbe public, is sufficiently accounted for^ to 
say the least, by their unremitted devotion 
to its service. So true is this, that I will 
venture to affirm, that, with the exception of 
that one branch of the judicial department 
which has been alluded to, there is not a sin- 
gle office within the gift of the Common- 
wealth, which, on the score of mere emolu- 
ment, any tradesman in the State would be 
willinor to accept. 
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I I am however aware, Mr. President, that 
all this is rather matter of argument to be 
urged before a legislative bod), in favor of 
the reformation of a system, than circum- 
stance in justification or excuse, of a pub- 
lic officer who is accused of crimes, before 
a court of judicature. In the view which I 
have last mentioned, I pray you to be as- 
sured, Sir, that none of the observations, 
here alluded to, have been offered for the 
consideration of this Hon. Court. 

In the way of mere apology, or excuse, the 
counsel for tlje Respondent have nothing to' 
sui^gest in Ihj behalf. He has, as we verily 
believe, been guilty of np crimes, and for 
none, therefore, docs he feel himself bound 
to mitke etonement. Meagre as has ever 
been the reward of his public services, he 
has, nevertheless, the satisfaction to believe 
that he has fulfilled every duty which could 
lawfully be required of him. As to any act, 
through the whole course of his official ca- 
reer, he is, therefore, without fear, because 
he is conscious of being also entirely with* 
out reproach. 

Mr. President, I will detain you no longer, 
and, I an), indeed, deeply conscious of hav- 
ing Mlready detained you much too long, in 
the discussion of the cause now on trial. 
Fi>rth3 patient attention with which I have 
been indulged iUrou<;h the whole course of 
my remarks, I would beg leave to express to 
I you. Sir, and to every member of this Hon. 
Court, my tnost humble »nd grateful ac« 
knowledjLSineats ; and here Sir, Ishould cerj» 
tainly take occasion, also, t6 make many 
apologies for having perhaps presumed to 
take to myself so large a portion of valua- 
ble time in this debate, were it not that there 
are circumstances in the case which assure 
me that this cannot be necessary. 

There are, I perceive, many distinguish- 
ed member* of this Hon. Body, who, like 
myself, have been lon«^, and extensively en- 
gaged in profeskfoiv.d pmsuits. To those 
more especially, and to their recollection of 
what may have been their own feelings oil 
oocasions like the present, I appeal for my 
justification as to every thing which may 
have had the apucnirance of unreasonable 
prolixity in the course of my argument. 
Their own experience must have suggested 
to them, much tnorn forcibly than I could 
now dcscrii^c, what i.uluijicncies are due to 
that anxious concern, that feverish solici- 
tude which is sometimes felt by the advocate 
for the safely of his client, ami is apt to mag- 
nify the very mites and atotns of his sub- 
ject into circumstnnces of moment, which 
seemed to demand his serious attention. 

And truly, Sir, if the solicitude which is 
felt by Counsel for the Respondent upon 
this occasion may be supposed to have been, 
in any degree, proportionate to tbe magni- 
tude of the trust which is confided to them, 
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and to th6 weiflit pT responsibility which 
they have assumed, n is impossible, that any 
degree of labrir and exertion and earnest- 
ness in their attempts to fnlfil to the utmost 
this tfust can be deemed toliave been inor- 
dinate. 

In cVefy point df vieWjin which it is pos- 
sible t6 contempUie the canse now before 
you, it roust be regarded as a cause of very 
{teat, I migiit ahnost say of infinite impor- 
tance ; not less as it concerns the individual 
who is on his trials than as it may affect in 
its consequences, the character and welfare 
of the Commonwealth. 

As regards the Respondenlt individually, 
It seed not be said, for it must be obvious to 
•tins Hon. Court, that every thing "belongmg 
to him. which can be of any yaiue -in the 
estimation of a man of honor and seifsibilt- 
ty, is niest directly involved in tlie issue of 
this inquiry. 

It is not then, be assured Sir, the Value of 
the petty office of which he happens to luivie 
been the incumbent, nor any thing which 
belongs (o it, about tvhich his mind or bis 
feelings are engaged upon the present occa- 
sion. 

As to this, and all the little honors and 
emoluments which may have been derived 
.'from its possession, Ire now feels, and wlioi- 
-irver may be the result of the present prose- 
cution he will still continue to maintuin, ilie 
proud conviction, of bavin); rendered to the 
public, by Uiis labor and his5«*vices, ati sun- 
pie equivalent for every distinction ivhich 
they were'iileased to confer upon4iiin. 
■ The liffice then, I repeat, is the very l.rst, 
and least, of the subjects which now occapy 
liis attention. But Sir, the civil privileges 
of the Respondent are also involved, direct- 
ly, in the issue. One of the questions np- 
<>u which you are called to decide, is no oth- 
er than this, whether he may continue as he 
is, a citizen of the Common ^xealih ; or l>y 
reason tif some crime shall be thrust out 
from file community us being no longer wor- 
thy of sud) distinction. I know, indeed, 
that it is not wiihin the power of this Hon. 
Court, -whatever may be its opinion as to 
tlie deserts of this Respondent, to treat him 
as a mere outlaw, or to inflict upon him the 
penalty of total disfranchisement. It is, I 
know, but of one only of those privileges, 
now belonging to him as a cilizeft, of whic^i 
he may lawfnlly be dispossessed by yonr do- 
oree. But I would nevertheless submit to 
any honorable member of tlvis Court, and to 
•very one who is alive to any elevated and 
lionorable sentiment, to consider bow much 
there is left to the individual, as a member 
of this body politic, after having been, ig- 
nominiously, shorn of a single immunity 
which is common to his fellow citizens, and 
which he has, once, been accustomed to en- 
joy. - 
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In a government like this, whose proufl 
motto is liberty and equal rights ; where the 
citizen is habituated, from his very infancy, to 
boast, that whatever may be the accidental 
diversities of his condition in other respects, 
he may, nevertheless, claim as a birthright, 
to stand upon an exact footing of equality 
with his very governor, as a citizen of the 
Commonwealth — in a government like thi« 
Sir, the loss of any o4ie civil privilege^ 
whereby the individual is reduced, by a 
single hair's breadth, below tlra common 
level of his fellows, must, necessarily, 
be regarded) by any man of honor and 
sensibility^ as being precisely equivalent to 
the loss of ail. In the view of such 
a man, to be an American citizen, is to be 
so, cotnpletely, and to all intents and pur- 
poses ; ** Whole as the marble, founded as 
tire rock, as broad, and general as tbe casing 
air." 

May it not then well be said of this Re- 
spondent, t4iat bis civil existence is involved 
in the decisiou which n>ay be pronounced in 
this cause ? 

But even this is not all. Ir is not the loss 
of office, nor of civK rights, nor of all the 
honors that once belon^^ to the magistrate^ 
which may be the only ^consequence of a 
condemnation. 

Beyond, and much above all these 
consideratipns, great and weighty as they 
are, the Respondent has also a personal 
reputation, %vhich, he liumbly hopes may be 
deenred, by this , Hon. Court, as being of 
some value, in estimating the amount of 
what he has at stake upon the occasion. 
Reputation, Sir, '^tlie immortal pait of hi»* 
self without which all that rehiains is bes- 
tial ;'* — this too is now committed to your dis- 
posal, and may be save4 or blasted by your 
decision. 

YoM may*not, indeed, by your sentence, 
condemn the culprit to die ; you condemn 
him to live ^ to live, a standing monument 
of sha-ine and degradation ; a fixed mark to 
be pointed at by the slow, and moving finger 
of scorn. Sir, were the case my own. I do 
not Itesitate to declare, that rather than be 
suljjected to consequences like these, rather 
than straggle through the little remainder 
of life, bearing ahvays, in my bosom, tbe 
spirit thns wounded and oppressed, I 
should luiil with delight, all the sufferings 

that could await «ne at the scaffold or the 
gibbet. 

But, Sir, I will not dwell upon the con- 
templathon of consequences which might re 
suit from an event, whose occurrence, as I 
hinnbly trust, is quite too improbable to be 
the subject, even of a surmise : We have 
the consolation to know that the cause of 
our client is in the custody of intelligent, 
high-minded, and honorable men, and that it 
is next to impossible, that he should suffer. 
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i» any manner, injustice at their hands. 
Conscious that he has iu nothing offended, 
lie does not supplicate for compassion ; he 
well knows that the stubborn integriry of 
this high tribunal is not to be moved from 
its purpose by any such appeal. He asks, 
indeed, for nothiikg better than stern justice, 
and the protection of the law. 

Upon the law and the facts of his case, it 
is his confident belieC, and such roost assiu*- 
•dly is the entire conviction of every mero- 
Ker of his counsbl, that the defence ii))oii. 
which he stands is absolutely impregnable. 
He appears before you, as he trusts, not only 
innocent of the crimes whi^ch are imputed 
to hitn, b»t with a character free from re- 
proach of any kind. Under such circum- 
stances he hopes it may not be deemed pre- 
sumptuous to say, iHat he expects, on this, 
occasion, something more than a mere es- 
ea])e from condemnation. He expects, in- 
deed, not a bare acquittal, but a prompt and 
honorable one ; an acquittal) which shall be 
attended with no circumstance affording 
grounds, hereafter, for the intimation,** quam 
prope crimen giru erimneP^ but that he 
may he permitted to go from, the presence 
of this Hon. Court, taking with (I'un a char- 
acter, which has even been made better and 
Usighter by the severity of that criticism 
which )ia& been exercised upoa it. 

Mr. President, as to evesy thing beioag- 
ing to this cause, ia which my client has any 
other concern than such as is common to 
every other citizen in the community, I have 
Aow done with my remarks. 

In conclusion i would, however, humWy 
T)f!g leave once more to remind this Hnn« 
Court, that much more than all that which 
is valuable and dear to a single, individual, 
H dependent upoi\ its decision in this cause. 
Not the reputation and tvelfare of the Res- 
pondent merely, hut the safety and honor of 
the Conwnonweahh, are, in my humble npr 
prehension, setiously and most deeply con- 
eerned in the restdt of your deliberations. 

The case is manifestly n leadir>g one, and 
you are now about lo settle for the first time 
principles, and to lay dpwn a precedent, 
which are to become the rule and the guide, 
not of this generation only, but of all poster- 
ity, in relation^ lo a great and momentous 
subject. 

It is, in f;ict, to be determined by the de- 
cision of this day, wheilK»r the tremendous 
power of impeachment shall, hiereafter, |(f 
confined to the salutary purposes to which 
it was destined by the constijtution ; or 
whether in this country, as it once was in 
another, it shall be let loose from all re- 
straints ; , and thus delivered over to the 
hands of faction and intolerance, to be 
wielded at their pleasure as an engine of in- 
justice and oppression. 
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It is moreover' to be recollected (hat a pro* 
ceeding in a high court of impeachment, at 
relates, to its. immediate consequences, in m 
public point of view, bears but little resem- 
blance to an. ordinary proceeding before a 
tribunal of inferior jurisdiction. A court of 
the lattcc descriptlou may be considered as a 
kind of domestic forum,, whose proceedings, 
however unjust or oppressive, bring down 
the complaint and the ignominy, not upon, 
the whole community, but upoi\ the heads 
of those only, who are the immediate per- 
petrators 01' the mischief Not so is it, in any 
country, with the transactions of a high 
coiut of impeachment. This court is to b% 
regarded as partaking,. in some degree, of a 
polideal, as well as of a judicial character^ 
It Is situated upon an eminence ; and th« 
eyes of the whole world are directed to^ 
wards if. It may be said^ indeed, that tb# 
acts of such a court not qiiLjl stamp th> 
character of the tribunal itself, but of the na- 
tion also in Hhost sprvijce it is employed. 

Let it then be generally understood, that 
in this enlightened age, and more especial- 
ly in this most enlightened community, 
boasting as it does oC the\^xceUence of: alt 
its institutions, but m^ra particularly of. its 
[Mirity and wisdom in tke administration of 
public justice ; let tlie disastrous event her« 
occur, that in a high court of impeachm«ntj» 
a respectable magistrate of the Ctenmon- 
wealth has been arbitrarily condi^mned anil 
disgraced ; and I will venture to pronounce, 
(in the words of a distinguished soldier and 
scholar upon another and not very dissimilar 
occasion) *' that it would be a foul indelible 
blot upon the ficsi (air pages of the Massa- 
chusetts^ history ; nor woujd any series of 
rectitude in government, purit)! in manners, 
inflexible fnilh, nor the whole catalogue of 
human virtues, be sufficient to redeem her 
character in the estimation, of the wodd.'^ 

Mr. Blake closed hi^^angument at a quar^ 
rer before one oVIock, and ^a& succeeded 
immediately by Mr. WEBSTEBj^ho spoka 
as follows : — 

Mr. President, I agree with the Hon.Man* 
acers, in the importance which they have at- 
tributed to this proceeding. They have, \ 
think, not at all overrated that importance, 
nor ascribed to the occasion, a solemnity 
which does not belong to it, Iferhaps^ how- 
ever, I differ from tliem, m reg^ard to tha 
causes which give intere^st an^ importaQca 
to ihistrial, and to the parties, likely to ba 
most l:istin!s;ly and deepfv affected hy its 
prooriessand residt. The Respondent has. 
ns deep a stake, no doubt, in this trial,, as ha 
can well have in any thing which does nof 
affect life. Regard for reputation, love of 
honorable character, affection for those wha 
must suffer with him, if he suffers, and who 
will feel your sentence of conviction, if you 
should pronounce one, felt oo their owl* 
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heads, as it falls on Ms, cannot but excitei'in 
liis breast, an anxiety, which noihing could 
Well increase, and noi'hing bur a conscious- 
ness of iipriciii intrvtion could enable him 
to endure. Yet, Sir, a few years will carry 
h'ln far beynnd the reach of the consequen- 
ces of this trial. Those same veais will 
bear away, also, in their rapid flighr, thos« 
who [iposecute and those who judge him. But 
the community remains. The commonwealth, 
we trust, will be perpetual. She is yet in her 
jouth,asa free and independent Sfate, and, 
by analogy tu the life ef individuals, may be 
said to be in that period of her existence, 
when principles of action «ire adopted, and 
character is formed. The Hon. Respondent 
Will not bo the principal sufferer, if ho should 
here fall a victim to charges of undefined 
and undcfinable offences, to loose notions of 
constitutional law, or novel rules of evidence. 
By the necessary retribution of things, tbe 
evil of such a course wonid f«ill most heavi- 
ly ()!) the State which should pursue it, by 
shaking its character for justice, and mipair- 
iiv^ its principles of constitutional liberty. — 
This, Sir, is the first interesting and impor- 
tant impeachment which has arisen under 
the constitution of the Commonwealth.— 
The decision now to be made cannot but af- 
fect subsequent cases. Governments neces- 
Sailly are more or less rejiardful of prece- 
dents, on intere^ing public trials, and as, on 
the present occasion, all who act any part 
here have naturally considered what has 
been done, and what rules and principles 
have governed, in similar cases, in other coin- 
nnmities, so those who shall, come after us 
will look back to this trial. And I ' most 
devoutly hope they may be able to regard 
it, as a safe and useful example, fit to in- 
struct and guide them in their own duty ; an 
example full of wisdom, and of moderation ; 
an example of cautious and temperate justice ; 
an example of law and principle successful- 
ly opposed to temporary excitement ; an ex- 
ample, indicating in all those who bear a 
leading part in the proceedings, a spirit, fit- 
ted for a judicial trial, and proper fi)r men 
who act with an enliglitened and firm regard 
to the permanent interests of public consti- 
tutional liberty. To preserve the Respon- 
dent in the office which he fills, niay be an 
object of little interest to the public ; and 
to deprive him of that office may be of as 
little. But on what principles, he is either 
to be preserved or deprived, is an inquiry, in 
the highest degree important, and in which 
the pul)lic has a deep and lastins; interest. 

The provision, which the constitutions of 
this and other states have made for trying 
impeachments before the senate, is obvft)us- 
Jy adopted Aom an analogy to the English 
constitution. It was perceived, liowev^^r, 
iiud could hardly fail to be perceived, that 
the resemblance was not strong, between tlw 
tribunals, clothed with the power of trying 



I impeachments, in this country, and the Eng- 
lish House of Lords. Thi« last is not only a 
branch of tfie Legislature, but a standing ju- 
dicature. It has jurisdiction to revise the 
jiKlgments of all other courts. It is accus- 
tomed to the daily exercise of judicial pow- 
er, and has acquired the habit and character 
which such exercise confers. There is a pre- 
sumption, therefore, that it will try impeach- 
ments, as it tries other causes, and tliat the 
common rules of evidence, and the forms of 
proceedings, so essential to the rights of the 
accused, which prevail in other cases, will 
prevail also in cases of impeachment. In 
the construction of our American govern- 
ments, it is obviotis, that although the power 
of judging 01? ini])eachments could probably 
be no where so well deposited, as with the 
senate, yet it could not but be foreseen, that 
this high act of judicature was to be trusted 
to the hands of those who did not ordinarily 
perform judicial functi <ns ; but who occa- 
sionally only, and on such occasions, more- 
over, as were generally likely to be attended 
with some excitement, took upon themselves' 
the duty of judges. It must, nevertheless, 
be confessed, that few evils have been, as 
yet, found to result from this arranjiement. 
In all the states, iii the aggregate, although 
there have been several impeachments, ihtr« 
have been fewer convictions, and fewer still, 
in which there is just reason to suppose in-^ 
justice has taken place. From the experience 
of the past, I trust we form favorable antici- 
cipations of the future, and that the judgment 
which this Court shall now pronounce, and 
the rules and principles which shall guide 
that judgment, will be such as shall ^cure to 
the conunimity a rigorous and tinrelenting 
censorship over maladministration in office, 
and to individuals entire protection against 
prejudice, excitcixient, and injustice. 

The Respondent is impeached for various 
instances of alleged inisconduct, )n his office, 
as Judge of Probate, for the county of Mid* 
diesex. In order that we may understand 
the duties which he is charged with violat- 
ing, it is necessary to inquire into the origin 
and nature of these duties, and to examine 
the legal history of the Commonwealth, in 
regard to the officers, who from time to 
time have executed and performed these 
duties. It is n(iW two centuries since our 
ancestors established a colony here. They 
brought with them, of course, the general 
notions, with regard to property, the admi- 
nistration of justice, and the peculiar powers 
and duties of diflferent tribunals, which they 
had formed in the country which they left ; 
and these notions, and general ideas, they 
adopted in practice, with such modifications 
as circumstances rendered necessary. In 
England, they had been accustomed t(i see 
the jurisdiction over wills and administra- 
lions exercised irt the spiritual courts, by the 
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bishops or their ordinaries. Here, there were [ 
no such courts. Srill it \^ as a necessary ju- 
risdiction, to be exercised by some tribeinal, 
and in the early history otthe colony, it was 
exercised by the same magistrates, or some 
of them, on whom the other portions of ju- 
dicial power were conferred. Wilis were 
proved, and adiuinistratiens granted, by the 
couniy ai»gtstrates, essentially in the same 
manner as in England by the bishops, or 
their delegates. It seems that any t^vo ma- 
gistrates, with the clerk of the county court, 
might prove a will, and cause it to be record- 
ed in the county court ; and might grant ad- 
ministrations, in like manner. (Ancient 
Charters^ 204.) 

At length, by the act of 1685, (An. Ch. 
S05) it was expressly declared, that the coun- 
ty court, in cases of probate of wills, and 
the granting of administrations, shduld have 
the same power and authority as the ordin- 
ary in England, 

By the provincial charter of 1692, all 
flower and jurisdiction, in the probate of 
wills and granting administration, was con- 
ferred on the governor and council. The 
governor then became supreme ordinaij, 
and by tjie provision of the statutes they 
were to exercise the same power and au- 
th;)rity as were exercised by the ordinary in 
England. 

At this time, no statute had regulated fees 
in the probate office ; and yet it is not proba- 
ble that business was done there, at that 
time, without fees, any more than at later 
periods. We must look therefore for some 
other authority, than a statute permission, 
for the estHblishinent and regulation of fees, 
in this office. And as the governor and 
council possessed the general power of the 
courts in England, it is material to inquire 
into the authority and practice of those 
courts in this particular. There can be no 
doubt, that in the English courts, fees, in 
cases of probate and administration, were, 
from eiirly times, in most cases regulated 
by custom, and the authority and tlirection 
of the courts themselves, without statute pro- 
vis'.ons. A table of fees, established in 1597, 
ill the time of archbishop Whitgift, may be 
seen in Barh*s Ecclesiastical Law, vol, 2. p. 
.266. 

This table sets forth a Jong list of charges 
and fees of office accruiu'j; in the administra- 
tion of estates, such as for " administration," 
which probably meaos decreeing administra- 
lion, " commission," which is the letter of 
administration," interlocutory decree," " ex- 
iimiitntion of account," '* respite of invent- 
ory," " caveat," " citation," " quietus," fctc. 
&tc. &.C. At this time there was no statute 
which established the feesof office, in cases 
of administrcUion, except one single provi- 
sion in the St. 21, Hen. VIII, cap. 5, which 
enacted, that for granting administration op 
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goods Atider forty pounds, the judge ihonM 
receive^no piore than two shillings and six- 
pence. It appears from the preamble of that 
statute, that no prevjous law was existing^, 
on the subject, and the grievaqce recited, is,. 
that the bishops and their ordinaries de» 
manded and received greater fees, for th« 
probation of testaments, and other things 
thereunto belonging, than had be«n afare* 
time usual and accustomed. The preamble 
recites also, that an act of Henry V. had 
ordained, that no ordinary should take, for 
the probation of testaments, or other thing* 
to the same belongi«<g, any more than was 
accustomed and used in the lime of King 
Edward the third, which act did endure but 
to the next parliament, hy reason that the said 
ordinaries did then promise to reform and a* 
mend their exactions : but inasmuch as th« 
evil was still continned and aggravated, the 
act proceeded to limit and fix fees of office, 
for the probate of tvills, and fur other serTicee 
respecting testate estates, and contains the 
single provision above mentioned, and no 
,inore, respecting administrations on intestate 
estates. 

It is entirely clear and certain, that ihe 
fees of bishops and their ordinaries did not 
originate in the grant or provision of any 
act of parliament. Such acts were passed 
only to restrain and limit the amount, and 
to prevent exaction and extortion. The 
rislit to demand and receive fees rested on 
the general principle of a right to compensa* 
tion for services renriered ; and in tlie ab* 
senceof statute limitations, the amount was 
ascertained by the practice and usHge of th^ 
courts, bejng reasortable and proper. Heni^e 
it happened, in England, that different fees 
were paid, and probably still are, in the dif- 
ferent diocese?, according to the usage of 
different courts, and the time when their 
tables of fees were respectively established. 
" In the several dioceses there are tables of 
fees, different, as it seemeih, in the several 
charges, in proportion to the difference of 
times wherein they have been established.*' 
(2. Bitm, 269.) This is precisely what has 
liappeiied, and what, whether allowed te 
prove it or not, every member of this court 
knows, now actually exists, in relation to the 
different counties of this Commonweahh. 

It is most material to the Respondent's 
case to understand clearly, on what ground it 
is, that, as Judge of Probate, he had a right 
to receive fees for services performed in his 
office. There is a difference of opinion, in 
matter of law, in this respect, between the 
Mnnacters and ourselves, wide enough, in 
my jud$rment, to extend over the whole case. 
If the House of Representatives be right, in 
the legal doctrine which their Managers 
have advanced here, I agree at once the 
case is against the Respondent, unless, in- 
deed, an indulgence may be ailewed to his 
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inftrmity, in iwt uTiderffandin; the bv, as it 
. is now assertftd. I will proceed to state the 
quettion,now At is^ue between the Manaj^brs 
iind us, as clearly as I may be able. The 
Managers contend that all fees of office, in 
auch offices as. the Respondent's, arise only 
from the express grant of the legislature ; 
and that none can t>e claimed, where such 
grant is not shown'. We, on the other hand) 
numbly submit, that the right, in such offices, 
to receive fees, is the general right to receive 
reasonable compensation for services ren- 
dered, and labor performed ; and is no oth- 
erwise affected by statute, than as the a- 
tnount of fees, is. or m:iy be, limiled by statute. 

It is certain, that Judges of Probate, in this 
state, are required to perform mnny acts, 
(such, for instance, as granting guurdianflfhip 
to persons non compotti mentis) for which no 
fees are specificali/ established by the sta- 
tute. One of the learne<l Manageis has ex- 
pressly advanced the proposition, that for 
auch services the judge is entitled to receive 
no fees whatever. He contends, that the 
law presumes him to be adequately paid, on a 
sort of average, for nil services by him per- 
formed, by ihe fees specially provided for 
some. Ou the contrary, we, very humbly, in- 
sist, that in all such cases ilie judge has a 
right to receive a just a ltd rea!«onahle fee of 
office for the service .performed ; the amount 
to be settled, on proper principles, and, as 
well as in any way, by analogy to similar 
services, for which the amount of fees is fix- 
ed by statute. The statute, for example, 
establishes the fees for a ^rant ofgunrdianship 
over minors. It establishes none, for guard- 
ianship over persmis non compotes mentis. 
The precise diflferenco between the learned 
Managerandus,is, tb:!t they contend, that, in 
the last case, the judge is entitla<l to receive 
ne fee at all ; while we fhink, that he has a 
^ right to receive, in such case, a reasonable 
fee; and that what is reasonable may fairly 
be determined by reference to what the law 
allows him in the case uf guardianship over 
minors. 

I rejoice, Sir, in behalf of my client, that 
«re have here a plain, intelligible question (if 
law, to be discussed and decided. This is a 
question. In which neither prerogative nor 
discretion has aught to do. It is not to be 
decided, by reasons o( state, or those politi- 
eal considerations, which we have heard so 
often, but so indefinitely, and, in my judg- 
ment, so alarmingly, referred to, and relied 
on,, in the opening spe^hes of more than 
one of the learned Managers. It may pos^- 
sibiy happen, Sir, to the learned Managers, 
tq share the fortunes of tbe gods iu Homer's 
battles. While they keep themselves in the 
high atmosphere of prerogative, and politi-, 
cal discretion, and assail the Respondent 
from the clouds^ the advantnge, in the cou- 
i;ovcrsy, may remain entirely with them. 



When they descend, liewever, to an e^sil 
field of mortal combat, and consent to con- 
tend with mortal weapons— commti* ense — 
it is probable they may bometiuies . get, as 
well as give, a wound. On the present ques- 
tion, we meet the learned Manage>cs on e- 
quaf terms, and fair ground, and we are will- 
ing that our client's fate should a^e the re* 
suit. The Managers have advaficed a plaio 
and tntclligible proposition, as being the lav 
of the land. If they mak^ it out, they shovr 
a good case against the Respondent ; if they 
fail so to do, then their case, so far aa^ it rests 
on this proposition^ fails also. Let, then, th» 
proposition be examined. 

The proposition is, as before stated, that 
for services, which the law requires judges of 
probate to perform, but for which there is 
no particular fee established or provided 
by statute, they can receive no fee whatever. 

In the first place, let it be remarked, that, 
of the various diuies and services, required 
of judges of probate, some grow out of ihe 
very nature of their office, and are incidental 
to it^ or arise by common law ; others were 
imposed by statutes passed before the estab>- 
lishment of any fee bill whatever, and others, 
again, by statutes passed since. The statute, 
commonly called the fee bill, was passed for 
the regulation of fees in other courts, and 
other offices, as well as of the judges and 
registers of probate. It imposes no duty 
whatever on any officer. It treats only of 
existing duties, and of those no farther than 
lo limit fees. It declares, that, " The fees 
of the several persons hereafter mentioned, 
for ihe services respectivelif annexed to their 
nameSf shall be as follows,*'* &,c The sjtatute 
then proceeds to enumerate, among other 
things, certain services of the judges of pro- 
bate ; but it is acknowledged that it does not 
enumerate or set forth aU the services, which 
the law calls on him to perform. 

In our opinion. Sir, this is simply a rt- 
straining statute. It fixes the amount of 
fees, in the cases 'mentioned^ leaving every 
thing eNe as it stood before I have already 
stated, that, in England, fees, in the ecclesi- 
asiical courts, for probate of will?> and grant- 
ing administrations, were of earlier date than 
any statute respecting them, and their a^ 
mount ascertained, by usage, and the author- 
ity of the courts themselves. '^ The rule is," 
says Dr. Burn, *' the known and established 
custom of every place, being reasonable.^' 
(4. Bum^s EccUs, Law^ S67.) 

And if the reasonableness of the fee be 
disputed, it may be tried by jury, whether the 
fee be reasonable, (t. SaUcddj 593.) If this 
be so^ then clearly there exists a right to 
some fee, independent of a particular statute; 
for if there be no right to any fee mt aU^ why 
refer to a jury to decide trAa^ fee would be 
rensonable ? but the law is still more ex- 
press on this point.—" Fees arc certain pei* 
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^iiisites ftDowed tt>ofllters in the admitiistra- 
tion of justice, at a recempence for their la- 
h>r and troufde ; ascertained, eiUier by acts 
of parliaaieot, or by ancient usage, which 
gives them an equal sanction with an act of 
|>arliament." All such fees as have been 
allowed by courts of justice to their officers, 
as a recoinpence for their labor and attend- 
ance, are establislied fees ; and the parties 
cannot he demioed of them without an act of 
parliament." (Ci^, Lit, 368. Pree, Chan. 
451. Jacob's Law Dict.-^''¥RKS.") 

I may add, that fees are recoverable, in an 
action of assumpsiif as for work and labor 
performed. The doctr ne contended for on 
the other side is contradicted, in so many 
wordS) by a well settled rule ; vis. that if an 
office be erected for the public good, though 
JQO fee is annexed to it, it is a good office ; 
iand the party, fur the labor and pains which 
he takes in executing it, may maintain a 
quantum meruit ^ if not as a fee yet as a com- 
pensation, for his trotihle, (Moore, 808. Jac. 
" F£ES." (A. £.) Hard. 95&. SaJk. d3S.) 

The universal practice, Sir, has corres- 
pooded with these rules of law. Almost e- 
very officer in the Commonwealth, whose 
compensation consists in fees of office, renders 
services not enumerated in the fee bill, and 
is paid for those services ; and this, through 
no indulgence, or abuse, but with great pro- 
priety and justice* Allow me to mention one 
instance, which may be taken as a sample 
for many. Some thousands of dollars are 
piid, every year, to the clerks of the several 
Courts of Common Pleas, in this State, for 
certified copies of papers and records re- 
maining in their offices. The fee bill neither 
authorises the taking of any such fee, nor 
limits its amount, nor mentions it, in any 
way. There are other instances, equally 
clear and strong, and they show us that all 
the courts of justice, and all the officers con- 
cerned in its administration, have under- 
stood the law, as the Respondent has under- 
stood it ; and that the notion of the learned 
Managers derives as little support from prac- 
tice, as it does from reason or authority. 
The learned Managers have produced no 
one omnibnofany writer, no decisiouof any 
court, and, as I think, no shadow of reason, 
to sustain themselves in the extraordinary 
ground which ihey have taken; ground, I 
admit, essential to be maintained by them, but 
which the Respondent could devoutly wish 
they had taken somewhat more of pains to 
examine and explore before, on the strength 
of it. they had brought him to this bar. I 
submit it. Sir, to the judgment of this court, 
and to the judgment of every judge, and e- 
very lawyer, in the land, whether the law be 
not, that officers, paid by fees, have a right 
td sueh fees, for services rendered, on the 
general principle of compensation for work 
and labor performed ; the amount to be as- 



certained by the statute, in cases in which tlje 
statute has made a regulation; and, in other 
cases, by analogy to the s(;r vices, which are 
especially provided Icr, and by a considera- 
tion of what is just and reasonable in the 
case. With all my rettpect, Sir, for the learn« 
ed Managers, it would be mere affectatioil, 
if I were to. ex press myself with any diffi- 
dence on triis part of the case, or should 
leave the topic with the avowal of any other 
feeHng than surprise, that a judge of the 
land should . be impeached and prosecuted 
upon the foundation of such opinions as have 
in this particular been advanced. 

Before I proceed further, Sir, I. wish to 
take notice of a point, perhaps not entirely 
essential to the case. The Respondent, in 
his answer, has stated, tliat the jurisdiction 
of judges of probate consists ol two parts, 
commonly called the amicable or voluntary 
and the contentious jurisdiction. One of 
the learned Managers has said, that this dis- 
tinction can by no iheans be allowed, and has 
proceeded to state, if I rightly understood 
liim, that the voluntary jurisdiction of tli^ 
English ecclesiastical courts has not, in any 
piirtof it, devolved on, and been granted to, 
the judges of probate here. As it is not per- 
haps ludterial for the present discussion, to 
ascertain precisely what is the true distinction 
between the voluntary and the contentious 
jutisdiction of the ecclesiastical courts, as 
understood in England, I shall content my- 
self with reading a single authority on the 
subject. Dr. Burn (vol. 1, p, 2QSI) says;— 
'* Votuniary jurisdiction is exercised in mat- 
ters whicli require no judicial proceeding, as 
in granting probate of wills, letters of admi- 
iiisiration, sequestration of vacant benefices, 
institution, and such like ; conUnHiwus juris- 
diction is, u here there is an action or judi- 
dicial process, and consisteih in the hearing 
and deiermining of causes between party ana 
party." 

It can be now at once seen, Sir, whether 
any part of the jurisdiction exercised by 
judges of probate in this State, be voluntary, 
within this definition of the distiuction be- 
tween voluntary and contentious. 

After these observations. Sir, on the gene- 
ral iiature and origin of fees, accruing in 
the probate offices, I shall proceed to a con- 
sideration of the charges contained in these 
articles. 

And the first Inquiry is, whether any mis- 
conduct or maladministration in office, is 
sufficiently charged, upon the Respondent, 
in any of them. To decide this question, it 
is necessary to inquire, what is the law go- 
verning impeachments; and by what rule 
questions arising in such proceedings are to 
be determined. My learned colleague, who 
has immediately preceded me, has gone very 
extensively into this part ofihccase. I have 
littlt to add| and shall not detain you by re- 
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petition. I take it. Sir, that this is a court ; 
that the Respondent is brought hero to be 
iried ; that you are his judges ; and that thA 
rule of jrour decision is to be found in the 
constitution and ihe law. If this be not so, 
my time is misspent in speaking here, and 
yours also in listening to me. Upon any to- 
pics of expediency, or policy ; upon a ques- 
tion of what may be best, upon the whole ; 
' npon'a great part of those considerations, 
with which the leading Manager opened his 
case, I have not one word to suy. If this be 
a eouHy and the Res|X)ndent on his trial be- 
fore it; if he be to be tried, and can only be 
tried for some offence known io the constiiu- 
Hon and the law ; and if evidence mgainst 
him can be produced only according to the 
ordinary rules, then, indeed, counsel may 
possibly be of service to him. But if other 
considerations, such as have been plainly 
announced, are to prevail, and that were 
known, counsel owe no duty to their client 
which could compel them to a tfkally fruit- 
less effort, for his defence. I take it fur 
granted, however, Sir, that this court feels 
itself bound by the constitution and the law; 
and I shdll therefore proceed to inquire whe- 
ther these articles, or any of them, are sus- 
tained by the constitution and the law. 

I take it tn be clear, that an impeachment 
%8 a prosecution for the violation of existing 
laws; and that the offence, in cases of im- 
peachment, must be set forth substantially 
in the same manner as in indictments. — I 
tay substantially y for there may be, in in- 
dictments, certain technical requisitions, 
which are not necessary to be regarded in 
impeachments. The constitution has given 
this body the power of trying impeachments, 
without defining what an impeachment is, 
and therefore necessarily introducing, with 
the term itself, its usual and received defi- 
nition, and the character and incidents which 
belong to it. An impeachment, it is well 
known, is a judicial proceeding. It is a 
trialy amd conviction in that trial is to be 
followed by forfeiture and punishment. 
Hence, the authorities imtruct us, that the 
roles of proceeding are substantially the same 
as prevail in other criminal proceedings. 
(2. Wooddeson, 611.4. Bl. Comm, 259. 1. H. 
P. C. 150. 1. Chilly^s Criminal Law, 169.) 
There is, on this occasion, no manner of dis- 
cretion in this court, any more than there is, 
in other cases, in a judge or a juror. It is all 
a question of law and evidence. Nor is 
there, in regard to evidence, any more lati- 
tude, than on trials for murder, or any other 
crime, in the courts of law. Rules of evi- 
dence are rules of law, and their observance 
on this occasion can no more be dispensed 
with than any other rule of law. Whatever 
tnay be imagined to the contrary, it will 
commonly be found, that a disregard of the 
•rdinary rules of evidence, is but the harbin- 



ger of injifttice. Tribunals which do not 
regard tiiose rules, seldom regard anv oilier; 
and those who think they may make freer 
with what the law has ordained respecting 
evidence, generally find an apology fur makr 
ing free also with what it has ordained re- 
specting other things. They who admit or 
reject evidence, according to no other rule 
than their own good pleasure, generally de« 
cide every thing else by the same rule. 

Thisb^ing, then, a judicial proceeding, 
the first requisite is, that the Respondent's 
offence, should ke fully and platnly, sub' 
staniially and formally described to him. 
This is ttte express requisition of (he consti- 
tution. Whatever is necessary to be proved, 
must be alleged ; and it must be alleged 
with ordinary and reasonable certainty. I 
have already said, that there may be neces- 
sary in indictments, certain technical nice- 
ties, which are not necessary in cases of im- 
peachments. There are, for example, cer- 
ftain things necessary to be stated, in strict- 
i ness, in indictments, which, nevertheless, it 
i is not necessary to prove precisely as stated. 
' An indictment must set forth, among other 
I things, for instat^ice, the particular day when 
the offence is alleged to have been commit- 
ted ; but it need nut be proved to have been 
committed on that partxular day. It has 
been holden, in the case of an impeach- 
ment, that it is sufficient to state the com- 
mission of the oU'ence to have been on or 
about a particular day. Such was the de- 
cision, in Lord Winfon's case ; as may be 
seen in 4th HatseWs Precedents^ 297. Ju 
that case, the respondent, being convicted, 
made a motion to arrest the judgment, on 
the ground that ^* the impeachment was in- 
sufficient, for that the time of committing 
the high treason is not therein laid ukh suf- 
Jident certainly ^ The principal facts charg- 
ed in that cai^e were laid to be committed 
" on or about the months of September, Odo^ 
ber, or JVbvember last ;" and the taking of 
Preston, and the battle there, which area- 
mong the acts of treason, were laid to be done 
''about the mh, lOtk, nth, 12f/i, or ISth of 
November last,*^ 

A question was put tothe judges, "wheth- 
er m indictments for treason or felony it 
be necessary to allege some certain day up- 
on which the fact is supposed to be commit- 
ted ; or, if it be only alleged in an indict- 
ment that the crime was committed on or 
about a certain day, whether that would be 
sufficiient." And the judges answered, that 
it is necessary that there be a certain day 
laid in the indictment, and that to allege 
that the fact was committed on or about a 
certain day would not be sufficient. The 
judges were next asked, whether, if a cer- 
tain day be alleged, in an indictment, it be 
necessary, on the tiial, to prove the fact to 
be committed on tliat day ; and they gn* 
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swared) that it ts not necenary. And there- 
upon the lords resolved, that the impeach- 
ment was sufficiently certain in point of time. 
This case furnishes a good illustration of 
the rule, which I think is reasonably and 
well founded, that whatever is to be proved 
must be stated, and that no more need be 
stated. 

In the next place, the matter of the 
charge must be the breach of some known 
and standing law ; the violation of some 
positive duty. If our constitutions of gov- 
ernment have not secured this,, they have 
done very little indeed for the security of 
civil liberty. ^ There are two points," said 
a distinguished statesman, <' on which the 
whole of the liberty of every individual de- 
pends ; one, the trial by jury ; the other, a 
maxim, arising out of the elements of jus- 
tice itself, that no man shall, under any pre- 
tence whatever, be tried upon any thing but 
a known law.** These two great points our 
constitutions have endeavored to establish ; 
and the constitution of this Commonwealth 
In particular, has provisions on this subject, 
as full and ample as can be expressed in the 
languaige in which that constitution is writ- 
ten. 

Allow me then. Sir, on these rules 
and principles to inquire into the legal auffi- 
eieney of Uie. charges contained in the first 
article. 

And first, as to the illegality of the time 
or place of holding the court, £ beg to know 
what there is stated, in the article, to show 
thai iUegalUy ? What fact is alleged, on 
which the IVfanagers now rely ? ^ot one.—' 
Illegality itself is not a fact, but an infer- 
ence of law, drawn by the Managers, on 
facts known or supposed by them, but not 
stated in the charge, nor until the present 
moment made known to any body else. 
We hear them now contending, that these 
courts were illegal for the following reasons, 
which they say are true, u facta, viz : 

1. That the register was absent ; 

2. That the register had no notice to be 
present ; 

3. That parties had not notice to be pres« 

•Qt* 

Now, not one of these is stated in the ar- 
ticle. No one fact or circumstance, now re- 
lied on as making a case against the defend-^ 
ant, IS stated in the charge. Was he not en- 
titled to know, I beg to ask, what was to be 
proved against him ? If^it was to be con- 
tended that persons were absent from those 
courts who ought to have been present, or 
that parties had no notice, who were en- 
titled to receive noti^, ought not the Res- 
pondent to be informed, that he might en- 
counter evidence by evidence, and be pre- 
pared to disprove, what would b# attempted 
te be proved.^ 

21 



This charge, Sir, f maintain is wholly and 
entirely insufilcient. It is a mere nullity. If 
it were an indictment in the courts of law^ 
it would be quashed, not for want uf foimal-*' 
ity, or technical accuracy, but for want of 
substance in the charge. I venture to say 
there is not a court in tne country, from the 
bighttst to the lowest, in which sucli a charge 
would be thought sufiicient to warrant a 
judgment. 

The next charge in this article is for re** 
ceiving illegal fees for services performed^ 
I contend that this also is sttbstatitially de- 
fective, in not setting out what suni in cer- 
tain, the Defendant has received as illegal 
fees. It is material to his defence that he 
should be informed, more particularly than 
he here is, of the charge against him. If it 
be merely stated that for divers services res- 
pecting one administration, he received a 
certain sum, and for divers others, respect- 
ing another, another certain sum, and that 
these sums were too large, (which is the 
form of accusation adopted in this case] he 
cannot know for what service, or on ivhat 
particular item, he is charged with having 
recietved illegal fees. The legal and the il- 
legal are mixed up together, and he is only 
told that in the agjs^regate he has received 
too much. In some of these cases, there is 
a number of items, or particulars, in which 
fees are charged and received ; but in the 
articles these items or piirticnlars are not 
stated, and he is left to conjecture, out of 
teu,*or it may be twenty, particular cases, 
which one it is, that the proof is expected to 
apply to. 

iMy colleague has referred to the cases, in 
which it has been adjudged, that in prosecu- 
tions against officers for the alleged taking 
of illegal fees, this general maimer of state- 
ment is insufficielit. It is somewhat remark- 
able, that ancient acts of Parliament should 
have been passed expressly for the purpose 
of protecting officers, exercising jurisdiction 
over wills and administration, against prose- 
cutions in this form ; which were justly 
deemed oppressive. The st. 2d,Ed. 3, ca|i, . 
9, after reciting, *' that the king's justices do 
take incfictments^of 6rdinaries, and of their 
officers, of extortion, or oppressions, and 
impeach them, without putting in certain, 
wherein, er wh^eof, or in what manner 
they have done extortion ;" — proceeds to 
enact, '*That his justices shall not from 
henceforth impeach the ordinaries, nor their 
officers, because of such indictmepts of gen- 
eral extortions or oppressions, unless t'.iey 
say, and put in certain, io what thing,/'and 
of what, and in what manner the said ordi- 
naries or tAeir officers 'have done extor- 
tions or oppressions/' 

The charge in this cSse, ought to have 
stated the offensive act, for which the fee 
was taken ; and the ameum of the fee re- 
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oeived* The Court could then see wheth- 
er it were illegal. Whereas the article, af- 
ter reciting certain services performed by 
the Respondent, some of which are men- 
tioned in the fee-bill, and others are not, al- 
leges that for ike business aforesaid the 
Respondent demanded and received other 
and greater fees than are by law aUoteed. 
Does this mean, that he received excessive 
fees for every service, or was the whole ex- 
cess charged on one service ? Was the 
excess taken on tliose particular services, for 
which a specific fee is given by the statute, 
or was it taken for those services not men- 
tioned in the fee bill at all ? But further ; 
the article proceeds to state, that afterwards 
during and upon the settlement of said es- 
tate, the Respondent did demand and receive 
divers sums, as fets of office, other and 
greater than are by law alioived ; without 
stating at aU what services were rendered,, 
Jor which these fees ivere taken ! It is simply 
a general allegation, that the Respondent re- 
ceived fiom an administrator, in the settle- 
ment of an estate, excessive fees ; without 
stating, in any manner whatever, what the 
excess was, or even what services were per- 
formed« I beg leave to ask. Sir, of the 
learned Managers, whether they will, as 
lawyers, express an opinion beforie this 
Court, that this mode of accusation is suffi- 
cient ? Do, they find any precedent for it, 
or any principle to warrant it? If they 
mean to say, that proceedings, in cases of 
impeachment, are not subject to rule ; that 
the general principles applicable to other 
criminal proceedings do not apply ; this is 
an intelligible, though it may be an alarming 
course of argument. If, on the other hand, 
they admit, that a prosecution by impeach- 
ment is to be governed by the general rules 
applicable to other criminal prosecutions; 
that the constitution is to control it; and 
that it is a judicial proceeding ; and, if they 
. recur, as they have already frequently done, 
to the law relative to indictments, for doc- 
trines and maxims applicable to this pro- 
ceeding ; I again ask them, and I hope in 
their reply they will^ not evade an answer, 
will they, as lawyers, before a tribunal con- 
stituted as this, say, that in their opinion, 
this mode of charging the Respondent is con- 
stitutional and legal ? Standing in the si- 
tuation they do, and before such a court, will 
they say, that, in their opinion, the Respon- 
dent is not, constitutionally and legally, en- 
titled to require a more particular statem^t 
of bis supposed offences? I think, Sir, that 
oandor and justice to the Respondent -re- 
quire, that the learned Managers should ex^ 
press, on this occasion, such opinions on 
matters of law^ as^hey would be willing, as 
lawyers, here^nd elsewhere to avow and 
defend. I must therefore, even yet again, 
DBtrtat them to say, in the course of their 



reply, whether they niaintain that this mode 
of allegation would be sufficient in an in- 
dictment; and if not, whether they main- 
tain, that in an impeabhraent, it is less ne- 
cessary that the Defendant be informed of 
iti^fads intended to be proved against him, 
than it is in an indictment. The^ learned 
Managers may possibly answer me, that it is 
their business only to argue these questions, 
and the business of the Court to decide 
them. I cannot think however, that they 
will be satisfied with such a reply. Under 
the circumstances in which he is placed, the 
Respondent thinks that the very respectable 
gentlemen who prosecute him, in behalf of 
the House of Representatives, owe a sort of 
duty, even to him. It is far from his wish, 
however, to interfere with their own sense of 
their own duty. They must judge for ihem- 
seIves,*on what grounds they ask his convic- 
tion from this Couit. Yet he has a right to 
ask — and he does most earnestly ask, and 
would repeatedly and again and again, ask, 
that they will state those grounds plainly 
and distinctly. For he trusts, that if there 
be a responsibility, even beyond' the im. 
mediate occasion, for opinions and senti- 
ments here advanced, they must be entirely 
willing, as professional men, to meet that re- 
I sponsibility. 

I now submit to this Court, whether the 
supposed offences of taking illegal fees, as ' 
charged in this article, are set forth legally 
and sufficiently ; either by the common rules 
of proceedings in criminal cases^ or accord- 
ing to the ccpstitution of the State. 

' As to the manner of stating the offence in 
this article — I mean the allegation that the 
Respondent refused to give, on request, an 
account of items of fees received, it appears 
to me to be substantially right, and I have no 
remarks to make upon it. The question 
upon that will be, whether the fact is proved. 

All the objections which have been made 
to the first article, apply equally to the sec- 
ond ; With this further observtitipn, that for 
the services mentioned in this article the 
fee bill makes no provision at all. Tlie 
same objections apply also to the third, 
fourth, and fifth articles. 

It seems to us, Sir, that all these charges 
for receiving illegal fees, without setting out, 
in particular, what service was done, and 
what was the amount of excess, are insuffi- 
cient to be the foundation of a judgment 
against the Respondent. And especially 
all the article«,in which he is charged with re- 
ceiving fees for services not specified in the 
fee bill ; it being not stated, what he would be 
properly entitled to in such cases, by usage, 
and the practice of the courts, and there be- 
ing no allegation that the sum received was 
an unreasonable compensation for the ser- 
vices peiformed. In this respect the articles 
coLijiider that to be settled by positive law^ 
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whieh is not so settled. The second article, 
for example, alleges that the Respondent 
demanded and receired, for certain letters 
of guardianship granted by him over per- 
sons non compotes menus' *' other and grecU- 
erfees than are by law aUowed ihertfarJ^ — 
This supposes, then, that some fees are al- 
lowed by law therefor ; yet, this is the very 
case in which it has been contended by the 
Managers that no fee whateicer was due; 
there being* none mentioned in the fee bill. 
Between the words of the article, and the 
tenor of the argument, there appears to me 
to be no small hostility. Both cannot be 
right. They cannot stand together. There 
should be either a new argument to support 
the article, or a new article to meet the ar- 
gament. 

Having made these observations on the 
legal sufficiency of all the articles which 
charge the Respondent with holding unlaw- 
ful Courts, and demanding and receiving un- 
lawful fees, before proceeding to those which 
advance charges ofa different nature against 
him, allow me to advert totbeevidence which 
has been given, on these <ive first articleis re- 
spectively ; and to consider what unlawful act 
has been proved against the Respondent in 
relation to the matters contained in them. 

In the first place, it is proved, that the 
Respondent ^eld a special Probate Court at 
Groton, October 14, 1816 ; and at sucH 
court granted letters of administration to 
one Tarbell. This court th^ register did 
not attend. With respect to parties con- 
cerned in the business Uien and there to be 
transacted, they all had notice, as far as ap- 
pears ; and no one has ever been heard to 
complain on that account. 

It has now been contended. Sir, by the 
learned Managers, that this court was hold- 
en unlawfully, because not hotden at a time 
previously fixed by law. They maintain 
that judges of probate can exercise no juris- 
diction, except at certain tirmSf when their 
eourt is to be holden. 

On the contrary the Respondent has sup- 
posed, and has aoted on the supposition, 
that he might lawfully hold his court, for the 
transaction of ordinary business, at such 
time and place as he might think proper ; 
giving due and proper notice to all parties 
eoncerned. He supposes he might so have 
done, independently of the provisions of 
any statute ; and he sdpposes, moreover, that 
he was authorised so to do, by the express 
provision of the statute of 1806. 

The first inquiry, then, is, whether the 
probate courts, in this Commonwealth, be 
not courts which may be considered as al-. 
ways open ; and authorised, at all times, to 
receive applications, and transactd)usiness ; 
upon due notice to all parties ; or whether 
on the contrary their jurisdiction can onlykbe 
exercised, in term^ or at such stated periods 
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and times as may be fixed by law. It is 
true, that the common law courts have usu- 
ally fixed terms, and can exercise their pow- 
ers only during the continuance of these 
terms. In England, the termination as well 
as the beginning of the term is fixed by 
law. With us, tne fijrst day only is fixed, 
and the courts, having commenced on the 
day fixed by law, hold on as long as the can-' 
veni^ce of the occasion requires. ^ 

In early ages the whole year was one con- 
tinued term. After the introduction of 
Christianity among the Western nations of 
Europe, tne governments ordained that their 
courts should be always open, for the admin- 
istration of justice ; for the purpose, amon^ 
other things of showing their disapprobation 
of the heathen governments, by whom the 
dies fasti et nefasli were carefully, and as 
they thought, superstitiously regarded. In 
the course of time, however, the church in- 
terfered ; and prevailed to rescue certain 
seasons of the year, which it deemed holy 
time, such as Christmas and Easter, Sec. 
from the agitations of forensic discussion. 
The necessities of rural labor afterwards 
added the harvest months to the number of 
the vacations. The vacations were thus 
carried out of the year, and what was left 
was term. Thus, even with regard to the 
common law courts, the provisions respect- 
ing terins were made, not so much for creat- 
ing terms as creating vacations. And for 
this reason it probably is, that as well the ter- 
mination as the commencement of the 
term should be established by law* 

In respect to the spiritual courts, no- suck 
positive regulations, as far as I can learn, ap- 
pear to have been made. Their jurisdic- 
tion is one which seems necessarily to re- 
quire more or lesS of occasional as 
well as stated exercise. The bishop's juris- 
diction, over wills and administrations, was 
not local, but personal. Hence he might 
exercise it, not only when he pleased, but 
wherehe pleased ; within the limitsofhisdio-. 
cese, or without. He might grant letters of 
adndinistration, (qt instance, while without 
the local limits over which bis jurisdiction 
^extends, because it is a personal authority 
which the law appoints him to exercise. 
^ The power of granting probates is not lo- 
cal, but is annexed to the person of the arch- 
bishop, or bishop ; and therefore a bishop, 
or the commissary of a bishop, while absent 
from his diocese, may grant probate of wills^ 
respecting property within the same ; or if 
an archbishop, or bishop, of a proviqce or 
see in Ireland happens to be in England, he 
may grant probate of wills relative to effects 
within his province or'diocese." ^ (ToUeVy 66« 
4. Burn. I^85.J 

Notwithstanding this, however, the canons 
ordain, that the ordinaries shall appoint 
proper placet and times, for the keepijig ef 
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their courts ; such as shall be convenient 
for tliose who are to inakQ their appearance 
there ; this is for the benefit of suitors. 
The object is that there may be some cer- 
tain times, and places, when and where 
persons having business to be transacted niaj 
expect to find the judge ) and it by no 
means necessarily take^away tlie power of 
transacting business at other times and pla- 
ces. The ordaining of such a rule plainly 
shews, that before it was made, these judges 
held their courts when and where they 
pleased, and only when and where they 
pleased. 

If we recur again to the history of this 
Commonwealth, we shall find, that what ne- 
cessity or conveniencft had' established in 
England, the same necessity Or convenience 
soon established here. 

By the colony charter, no provision was 
made for a court for the probate of wills and 
granting administrations. In 1689 it was 
ordained, that there should be records kept, 
of all wills, administrations, and invento- 
lies, (^n, Ch» 49.^— In 1949 an act was 
passed requiring wills to be proved at the 
county courtj which should next be after thir- 
ty days fron> the death of the party ,* and 
thai administration, should be there taken^ , 
&LC. (Ibid. £04.; 

These county court« were courts of com- 
mon law jurisdiction, and were holden at 
stated terms. But experience seems soon 
to have shown, that from the nature of pro- 
bate jurisdiction, its exereise could not be 
conveniently confined to stated terms ; for 
in 1652, an act was passed, authorinng two 
magistraUSy with the recorder of iht county 
court, to allow and approve of wills, and 
grant administrations ; the clerk to cause 
the will or administration to he recorded, 
(Ufid. 204J The reason of passing this act 
is obvious. The county court consisted of 
many magistrates. They assembled to form 
a court, only at stated terms. On this court 
the law had conferred the powers of pro- 
bate of wills and granting administrations ; 
and like other business it could of course 
only be transacted at stated terms. This 
was found to be an inconvenience, and the 
law which I have cited was passed to reme- 
dy it. So that instead of confining the ex- 
ercise of the jurisdiction of these courts to stat- 
ed terms, we find the law hasdone exactly the 
contrary. Not only the analogy which they 
hear with other courts of similar jurisdiction, 
but our own history, and the early enactments 
of the colonial legislature all conspire to re- 
fute the notions which have been advanced — 
I cannot but think somewhat incautiously ad- 
vanced— on this occasion. 

The provisions of the constitution, requir- 
ing judges of probate to hold their courts on 
certain fixed days, is perfectly and strictly 
' consistent nevertheless, with the occasional 



exercise of their powers at other times. 
The law hat had two objects, in this respect ; 
distinct, indeed, but consistent. One is that 
there should he certain fixed days, when It 
should be the doty of the judges to attend 
to the business of their offices, and the ap- 
plications of suitors ; the other, that they 
might, when occasion required, perform such 
duties, and attend to such applications an 
other days. The learned Managers seem to 
have regarded these provisions of law as re- 
pugnant, whereas they appear to us to con- 
sist perfectly well together. 

If it were possible. Sir, that we were still 
mistaken in all this, there is yet the provis- 
ion of the special taw of 1806, which would 
seem to put an end to this part of the case. 
This statute has been already stated; its 
terms are express, and its object plain be- 
yond all donbt or ambiguity. Not only 
does this act, of itself, afiford the most com- 
plete, justification to the Respondent ip this 
case, but it proves also, either that the Leg- 
, islature or the learned Managers have inis- 
/ understood the requisition of the constitution 
j in regard to fixed days for holding probate 
courts. My colleagues have put this part 
of the argument beyond the power of any 
answer^ I leave it where they left it. 

With respect to notice to parties, I have 
already said that it is not at all proved,or pre- 
tended to be proved, that there was any 
person entitled to notice, who did not receive 
it. It would be absurd and preposterous 
now to call on the Respondeat to give posi- 
tive proof of notice to all persons concerned. 
As it was his duty to give such notice, it is 
to be presumed he did give it, until the con- 
trary appear. Besides, as no omission to 
give notice Is stated in the article, as a fact 
rendering the court illegal, how is he ex- 
pected to come here piepared to prove no- 
tice? 

I have little to add. Sir, to what my learn- 
ed colleague who immediately preceded me 
has said respecting the necessity of the 
register's attending these 'special courts. — 
One of the learned Managers, if I mistake 
not, (Mr. Shaw) has said, that the statute of 
1806, which requires notice to parties, re- 
quires notice also to the register. I see no 
sort of reason for such a construction of the 
act. The words are, that the judge may ap- 
point such times and places for holding his 
court as he shafi deem expedient, giving pub- 
lic notice thereof, or notifying alt concern- 
edy and has no relation to the officers of the 
courf. Neither the register, nor the crier, 
nor the' door keeper, is, I should imagine, 
within this province ; and yet I suppose one 
to be as much within it as the other. 

The presence of the register cannot be es- 
sential to the existence of the court, sht 
more than the presence of the clerk is es- 
sential to the existence of any other court. 
I . •■ • 
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Like other courts^ the court of probate has 
fts^plerk, called a register, but be is no more 
part of the court, than jhe clerk of the 
Supreme Judicial Court i^ a cooiponent 
part of that court. 

No provision appears to have been made 
by the Province laws for the appointment of 
a register. The ordinary having the whole 
power over the subject of the probate of 
wiJJs and granting administrations, might al- 
low a clerk or register to his surrogate, or 
not, at his pleasure. It was necessary of 
course that records shduld be kept, but this 
might be donejiy the judge himself, as some 
other magistrates keep their own records. 
There are certain statutes which speak of 
the register's office, but which seem only to 
mean the place where the records are kept. 
They contain no provision for the appoint- 
ment of such an officer, nor any description 
of hisduties.(4. W. and M. ch. %) It ap- 
pears, as I am informed, by the Suffolk pro- 
bate records, that a register was appointed 
by the governor, by virtue of his power as 
Supreme Ordinary, immediately after the 
issuing of the Provincial charter. The first 
provision made by law for this officer, if I 
mistake not, is contained in the statute of 
1784 ; (vol. 1. page 155) and the duties of 
the officer are well described in that act. 
He is to be t}ie register of wills and letters 
of administration, and to be keeper of the 
records. His signature or assent is necessa- 
ry to the validity of no act whatever. He is 
to record official papers, and to keep the 
records and documents which belong to the 
office. 

It is quite manifest, from the law« made 
under the charter, as well as those enacted 
since the adoption of the present govern- 
ment, that the presence of the register has 
not been essential to the existence of a le- 
gal probate court — the proof of this is, that 
certain acts or things, by these statutes, may 
be done by the judge without the register. 
By 6 of Geo. 1. ch. S. it is provided, that 
persons to take an inventory of one deceas- 
ed, shall be appointed and sworn by the 
Judge of Probaie, if the eeUUe be in the town 
iffhere he dufells, or wUhijvten miles thereof ; 
otherwise by a justice of the peace. (P. L. 
S££) By 4. Qe% 2. ch. 3. appraisers are to 
be sworn by the judge, i( the estate be within 
ten miles of his dwelling house. (lb. S86.) 

By the act of March 1784, when a minor 
Fives more than ten miles from the Judge^a 
dwelling hotue, his choice may be certified 
to the judge by a justice of the peace. 

These several laws plainly contemplate 
the performance of certain acts by the 
judge, not at probate courts holden at stated 
limes, and without the presence or assistance 
of the register. 

And now. Sir, I have finally to remark, on 
the subject of holding these special courts, 



I the Respondent is proved to h^ie followed 
the practice which he found established \A 
the office when he was appointed to it. 
The existence of this practice is proved, be- 
yond all doubt or controversy, by the evi- 
dence of Dr. Prescott. 

As to the holding of special courts, there- 
fore, the Defendant rests his justification, on 
what he conceives to be the general princi- 
ple of law, on the express provision of the 
statute, and the usage, whicli has been prov- 
ed to exist before and at the time when he 
came into the office. 

At half past one o'clock the Court was 
adjourned to half past three in the after- 
noon: 

APTERsrodir. 
After the iisual messages between the two 
Houses, Mr. WEBSTER resumed his ar- 
gument at 45 minutes past 3 o'clock. 

The charge, Mr. President, in the first ar- 
ticle, for taking illegal fees, has been fully 
considered by other counsel. I need not de- 
tain the Court by further comment. It is 
true, that for what is called a set of adminis- 
tration papers, the Respondent received in 
this case five dollars fifty eight cents. It is 
true also, that for the same business, done 
at a stated court, the fees would have been 
but three dollars and sixty cents. Tlie rea- 
son for this difference is fully stated in ^the 
Defendant's answer. But it is also true, 
that the usual sum at stated courts, viz. 
three dollars and sixty cents, is made up by 
the insertion of fees for sundry services not 
specified in the fee-bill. Indeed, the learned 
Managers hare not, as has been so often 
before observed, even yet told us what would 
have been the precise amount of legal fees 
in this case. Thejr appear to be marvel- 
lously shy of figures. If the Court adopt 
the opinion of the learned Managers, that 
no fees are due, where none are specially 
provided, and that for receiving fees in 
such cases an officer is impeachable, then 
there is no doubt that the Respondent may 
be impeached and convicted, for his conduct 
in regard to every adininistration which he 
has i^ranted for fifteen years ,* and there is 
as little doubt, that on that ground any judge 
of probate in the Commonwealth is im- 
peachable ; as must be well known to every 
member of this Court, whether they suffer 
it to be proved here or not. 

It is utterly impossible to know, by this 
article ifielf, in what it was intended to' 
charge the Respondent with having receiv- 
ed illegal fees. — Was it for the order of no- 
tice ? — But the statute allows no fee for that. 
Was it for granting administration ? — But 
it is not stated whether it was a litigated 
case or not, and therefore . it cannot be 
known what he might lawfully receive. 
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It is not denied, however, \hat every paper 
executed by the judge, in this case, and ev- 
ery service performed by him, wiii proper 
and necessary /or the occasion. Even the 
learned Managers have not contended that 
any thing could be dispensed with. If, 
therefore, tlie amount had not exceeded the 
ttsual sum, it would seem past all contr()ver- 
$y,that the Respondent, stood justified, if he 
IS right in the general grounds which have 
been assumed. The question then is, as to 
the right to the additional two dollars. 
And this, I apprehend, stands on precisely 
the same ground, as his right to few for «er- 
Ttces not set down in the iee hill, viz ; on 
the ground of a quantum tneruit^ or reason- 
able compensation for labor performed. 
This special court was holden expressly for 
the benefit of Tarbel, and at his instance 
and request. He is charged only with the 
necessary and unavoidable expenses of 
the court ; expenses which must be borne, 
either by the judge himself, or the party for 
whose benefit they were incurred, ft was 
not so much an exfraordiary compensation 
to tlie judge, but a reimbursei^ient of ex- 
penses actually incurred by him. Here 
again he is found only to have followed the 
established practice of the office. He lias 
done no more than his predecessor had done. 
It » clearly proved, that that predecessor 
did habitually hold these special courts on 
request, and that tlie necessary expences of 
proceeding therein before him did exceed 
those of similar proceedings at the stated 
courts. There can be no conaplaint, in this 
case, of the amount. If he had a rioht to 
receive any thing, it must be conceded he 
did not receive too much. A practice of 
this sort may lead to inconvenience ; possi- 
bly to abuse ; but it did not originate with 
the Respondent, nor does it appear that 
abuse has followed it, in his hands. If he 
were authorized to hold these special courts, 
and if they were ntcessanly attended with 
some augmentation of ex|;ense, it would 
seem perfectly reasonable that those for 
whom the expense was ineurred should de- 
fray it. The books teach us, that " an offi- 
cer who takes a reward, which has been 
usual in certain cases, for the more diligent 
or expeditious performance of his diiiy, 
cannot be said to be guilty of extortion ; 
for otherwise it would be impossible, in ma- 
,nv cases, to have the law executed with suc- 
cess." (Bac, Mr. "Extortion:') -These 
simis were paid voluntarily* The Respon- 
dent in no proper sense demanded them. — 
He did not refuse to do his official duty till 
they were paid. So of ihos3 sums paid for 
services not mentionrd in the fee bill. Sev- 
eral of these things might have been done 
by the party himself, or his counsel ; such 
as drawing petition, bond, fcc. Yet it was 
ttsual to have these papers prepared at the 



probate office, and to pay for them, together 
with the other expenses. This being the 
usual course of things, and the party com- 
plying with it, without objection, and pay- 
ing voluntarily y there can be no reason, I 
think, to call ii extortion. When the party 
applied, in this case, for administration pa- 
pers, he must be supposed to have applied 
for what ivastwua/. He received what .ev- 
ery body else had received for fifteen years, 
and he paid for what he received at the 
customary rates, without objection. It 
ought to be considered tlierefore as a volun- 
tary payment. 

This differs this case altogether from that 
cited from Coke. There the party refused 
to do'an official act, till an illegal sum was 
paid. It was an act which the party had a 
right to have performed — t© have it then 
performed — and to have it performed for a 
stated fee-^refusing to do his duty, in this 
respect, till other fees were paid, the officer 
doubtless was guilty of extortion. But in 
this case the money was paid voluntarily 
for services rendered voluntarily. Most^of 
the services were not, strictly speaking, of- 
ficial services. As before observed, the peti- 
tion, bond, kc. might have been prepared 
elsewhere, if the party had so chosen. If 
he had so chosen^ and had produced those 
papers, regularly prepared and executed, 
and the judge had then refused hiln a grant 
of administration, until he had, neverthe- 
less, purchased a set of these papers out of 
the probate office, then th i;s case would have 
resembled the one quoted. As the facts are, 
I thi jk there is no resemblance. 

I havp, thus far, endeavored to shew that 
the Respondent's conduct, in relation to 
fees, was legal. If we have failed in this, 
the next question is, whether his conduct be 
so clearly illegal, as to satisfy the Court that 
it must have proceeded from corrupt mo- 
tives. And it is to this part of our cases, 
tliat we supposed the evidence of what had 
been usual in other courts, and thought to 
be legal by other judges WQuId be strictly 
applicable and highly important. 

It was certainly our belief, that as the 
Respondent is accused of receiving illegal 
and excessive fees, in cases where fees are 
not limited by any positive law, theiisage and 
practice of other judges, in similar cases, 
known to the whole Commonwealth, and 
continued for many years would be Evidence 
on which the Respondent might rely to re- 
but the accusation of intentional wrong. — 
We have shewn to this tribunal, that in an 
indictment on this same statute, in the Su- 
preme Judicial Court, evidence of this sort 
was admitted, and the defendant acquitted 
on the strength of it. We had supposed it 
a plain dictate of common sense, that where 
a judge was accused of acting contrary to 
law, he might shew, if ha could, that he 
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acUd honestly, though mistakeoly, and, to 
this end, he might shew that ether judges 
had understood the law in the same way as 
he had understood it. And if he were 
able to shew, not only that one judge, but 
many, and intieed, all judges had unifornily 
understood the law as he himself had, it 
would aniO|int to a full defence. The 
learned Managers have opposed the intro- 
duction of this evidence ; and have prevail- 
ed on this Court to reject it. Setting out 
with the proposition, that, by law, the Res- 
pondent could receive no (6e% where none 
are expressly provided by statute, they have 
followed up this doctrine to the conclusion, 
that if fees have been taken in any such 
case by the Respondent, he must be con- 
victed, although be should be able to shew, 
as he is able to shew, that every court, and 
every judge in the State has supposed the 
law to be otherwise, than the Managers now 
mssert it, and have uniformly acted upon 
that supposition. I am not. Sir, about to 
enter into another discussion, on this point. 
I am persuaded it would be fruitless. The 
questions which we proposed to put to the 
witnesses are in writing, and therefore can- 
not easily be misrepresented. The Court 
has, on the objection of the Managers, over- 
ruled these questions, and shut out the evi- 
dence. As a matter decided in the cause, 
and for the purposes of the cause, wa must, 
of course, submit to the decision. Still the 
question recurs, if the known usage and 
practice of the courts, offered no lule or 
guide, by y^hich the Respondent was to di- 
rect his conduct, in relation to fees for ser- 
vices not enumerated in the fee bill — what 
rule was to direct him ? What is the law, 
which he has* broken.^ We ask for the 
rule, which ouglit to have governed his 
conduct, and has not governed it ; we re- 
ceive for answer nothing intelligible but this, 
that where the statute has not expressly 
given fees, no fees are doe, and it is illegal 
and impeachable to receive them. If the 
Court should be of- that opinion, a case is 
made out against the Respondent. If it 
sliould not l)e of that opinion, as we trust it 
will not, then we submit that no case bas 
been made out against him, on this charge. 

As to the charge of having refused to give 
Tarbell an account of items or particulars of 
the fees demanded, it is enough to say the 
charge is not proved. On his cross examin- 
ation the witness would not state that he 
asked for items or particulars. He appears 
shnply to have wished a general voucher, to 
show what sums he bad paid for expenses in 
the probate office, and to have been told that 
such voucher was not necessary, as the sums 
would be x)f course allowed in his account. 

I now ask. Sir, where is the proof of cor- 
ruption, in relation to any of the matiers 
charged in t))is first attiele ? Where is the 
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moral turpitude, which alone ought to sub- 
ject the Respondent to punishment ? Is 
there any thing in the case wbioh looks like 
injustice or oppression ? As to the special 
courts, holden for the convenience of the 
party, no injury arose from them to an/ 
body. The witness himself says they were 
a greiU accommodation to him, and saved 
the estate much money. One learned 
Manager has said these courts may lead to 
inconvenience and abuse. He has taxed 
his ingenuity to conjecture, rather than to 
show, what possible evils might hereafter 
arise from ibem. Yet he does this with the 
statute open Uefore him, which expressly 
authorizes these courts, and the repeal of 
which would seem to be the proper remedy 
to relieve him from his appreliensions. 

On the whole Sir, I trust that the Res- 
pondent has been able to give a satisfactory 
answer to every thing contained in the first 
article. That he is not only not legally 
proved to be guilty, but that his conduct 
was in all respects unblameable and inoffen« 
sive ; — and that he will go from this cause, 
not only acquitted of the charges in the ar- 
ticle, but aisi>, without having suffered, in 
his reputation, from the investigation which 
it has occasioned. 

At a quarter before 7 o'clock, Mr. Web- 
ster gave way to a motion for an adjourn- 
ment, and the Court was adjourned to 9 
o'clock tomorrow oiornins:. 



SENATE. 

W£DNESDAT, APRIL 2^ 

COURT OF lMPEACHMEJsn\ 

After ifie usual messages between the 
two Houses, the Court wa^ opened, and at 
10 minutes past 9 o'clock Mr. WEBSTER 
resumed his argument. 

Mr* President, the remarks which have 
been made on the first article, are generally 
applicable to the four succeeding, and ren- 
der it unnecessary to comment on those ar- 
ticles, separately and particularly. 

The sixth article turns out to be so little 
supported by any proof, that I do not deem 
it neoessaryvto add to what has been said 
upon it. The testimony of Dr. Prescotr, 
and the date of the letter produced set this 
long forgouen occurrence in its true light. 

The seventh article appears to me to be 
a mere nullity. It charges no official mis- 
conduct whatever. The learned Manaf^ers, 
I suppose, are of the same opinion, other- 
wise they would have been content with our 
admission of the article, as it stands, and 
not have contended so ardently, fer the 
privilege of piovinir what was not stated. I 
have found myself, Sir, more than once 
mistaken, in the couise of this trial, but have 
not felt more sensible, at my own mistakes, 
on any occasion, than when I found myself 
wrong in suppoirii}>^ th^t neither the learned 
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Managers, nor any other lawytrst could be 
foiiodto contend, that in a criminal case 
more could ^proved against a defendant, 
than had been stated ; and that it was not 
enough for such defendant lo admit the truth 
of the facts in the written allegation against 
biin, precisely as they stood, and to demand 
the judgment of the court thereon. The 
constitution says that* every man^ offence 
shall bejrii% mndplairUy, substantiaUy and 
formcUly described and set forth. The 
learned Matragers seem so to construe this 
provision, as that, nevertheless, if facts be 
not alleged which shew any offence at all 
to have been committed, still other facts 
may be f«und, under the ivords unlawfully 
and corruptly^ which shall amount to an oN 
fence. A commentary this, 8ir, on the con- 
stiluiion of the Commontvealth, of which 
I imagine the profession generally will not 
be emulous of dividing the credit with the 
Honorable Managers. 

This seventh article charges the Respon- 
dent with no misbehaviour as sl judge. The 
only offence imputed to him is one which 
he is said to have committed as an aUomey, 
These over-shadowing words, *' unlawfully 
<and corruptly," beneath the protection of 
which the learned Managers have sought to 
shelter themselves, are applied to the Res- 
pondent's conduct simply as an attorney at 
law, and not as judge of probate. 

It is proved, in point of fact, that the 
Respondent performed certain merely cler- 
ical labor for a guardian, for which he was 
paid a reasonable and moderate compensa- 
tion. The sum thus paid him was allowed, 
and as we suppose JHStly allowed, in the 
subsequent settlement of the guardian's 
account. 

The eighth, ninth, tenth, eleventh, thir- 
teenth and fourteenth articles have been 
fully considered by my colleagues, and I 
will not detain the Court with furtlier re- 
marks on those articles. 

It is the tufelfth, of these articles. Sir, on 
which the learned Managers seem most con^ 
fidently to rely. Whatever becomes of the 
rest of the case, here, at least, there is 
thought to be a tenable ground — Here is one 
verdant spot, where impeachment c^n flour- 
ish ; a sort of Oasis, smiling amid the gen- 
eral desolation, which the law andvthe evi- 
dence have spread round the residue of 
this accusation. 

I confess, Sir, that^ approach to the con- 
sideration of this article, not without some 
apprehension. But that apprehension aris- 
es from notmng in the real nature of the 
charge, or in the evidence by which it is 
Mtpported. My apprehension and alarm 
arise from this ; that in a criminal trial, on 
a most solemn and important occasion, so 
much weight should be given to mere color' 
t7^, and dedamatioTiy under the form af a 



criminal accusation* In tny judgment, Sfr^ 
there is serious cause of alarm, when in a 
court of this character, accusations are 
brought forward, so exceedingly loose and 
indefinite, and arguments are urged in sup« 
port of them, so little resembling what we 
are accustomed to bear in the ordinary 
courts of criminal jurisdiction. 

The offence, in this article, whatever it 
be, instead of being charged and stated in 
ordinary legal lansuage, is thrown into the 
> form of a narraltve. A ^tory, taken frum 
the mouth of 7 heated, angry .and now con- 
iradicUd witness, is written down at large, 
with every imaginable circumstance of ag- 
gravation, likely to strike andistinguishing 
minds ; and this niory^ thus told, is the very 
form in which the article is brought. Here 
we have, in the article itself, a narrative of 
all the evidence ; we have a dialogue be- 
tween the parties, are favored so far as lo 
be shown, by marks of quotation, what sen- 
timents and sentences belong to the respect- 
ive parties in that dialogue. All convenient 
epithets, and expletives are inserted in x\i\B 
dialogue. We find the " urgent and repeat' 
ecT' demand of the Respondent for fees. 
We perceive also that he is made to lead the 
conversation, on all occasions. He proposed 
to advise and instruct; he proposed ta 
allow the sum in the account ; and it was, 
again, on hia proposition so to insert if, that 
it was paid. He is represented as wanting 
in manners, and decorum, as well as in of- 
ficial integrity. It is said he overheard a 
conversation; and that therefore he pre- 
pared to give his advice, before it was asked. 
In short, Sir, this article contains whatever is 
most likely to cause the Respondent to be 
convicted, befere he is heard. I do most 
solemnly protest against this mode of bring' 
iug forward criminal charges. I put it to 
the feeling of every honorable man, wheth- - 
er he does not instinctively revolt from such 
a proceeding ? — Jxi a government so much 
under the dominion of public opinion, and 
in a. case in which public feeling is so ea- 
sily excited, I appeal to every man of an 
honorable and independent mind, whether 
it be not the height of injustice to send 
forth charges against a public officer, ac- 
companied with all these circumstances of 
aggravation and exasperation ? Here the 
evidence, as yet altogether txparUy the «(o- 
ry told by a willing, if not a prejudiced^ 
witness, goes forth with the charge, embodi- 
ed hi the charge itself, without any distinc- 
tion whatever between what is meant to be 
charged, as an offence, and the evidence 
which is to support the charge. For my 
own part, Sir, i can conceive of nothin|^ 
more unjust. Would it be tolerated for one 
moment in a court of law, I beg to ask, that 
a ptx)secutor departing from all the usual 
forms of aocuiiition, should tell his ewA 
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stery, in hi« own way, mix up fais evidence, 
with his charges, and his own inferences, with 
his evidence, so that the accusation, the evi- 
dence, and Uie argument, should all go to- 
gether ? — A judge would well deserve im- 
peachment and conviction who should suffer 
such an iDdictment to proceed. 

In this case, the whole matter might have 
been stated in five lines. It is simply this, 
find nothing more, viz ;• that the Respondent 
* wishing, as an Attorney, to obtain certain 
fees from a guardian, promised, if they 
were paid, to allow them in the guardian- 
ship account, as judge; and being paid he 
did so allow thetn. This is the whole sub- 1 
stance and essence of the charge* 

Notwithstanding our entire confidence in 
this Court, we cannot but know that the 
Respondent comes to his trial on Ibis article 
under the greatest disadvantages. There is 
not a member of the Court, nor a reading 
man in the community, who has not read 
this charge, and thereby seen at once the ac- 
cusation, and the evidence, which was to 
support it. The whole story is told, with all 
the minute circumstances, and no ground 
is left, for the reservation of opinion, or where* 
upon charity itself can withhold its con- 
demnation. Far be it from nie, Sir, to im^ \ 
pute this to design. I know not the c^use ; 
but so far as the Respondent is concerned, 
I know it had been just as fair and favorable | 
to him, that the original expmie affidavit, 
upon which the article was founded, should 
have been headed as JSTo, 1£, and inserted 
among the articles of impeachment. This 
Sir, is the true ground of the alarm which I 
fee], in regard to this charge ,* an alarm, I 
confess, not diminished by perceiving that 
this article is so great a favorite with the 
learned Managers ; for when obliged to give 
up one and another of their accusations, 
they have asked us, with an air of confi- 
dence and exultation, whether we expect 
them to give up the twelfth article also. 

I will now Sir, with your permission pro- 
ceed to consider whether this article states any 
legal offence. Stripped of every thing but 
what is material, it appears to me tp amount 
to no more than this ; viz. 1. That the Re- 
spondent gave professional advice to a guar- 
dian, about the concerns of his ward, and 
recived fees for it. £. That he allowed 
those fees in (he guardianship account. If 
this be the substance of the article, then the 
question follows the division which I have 
mentioned, and is,l. whether he had a right 
to give such advice, and to be paid for it ; 
and, 2.. whether he had a right to allow the 
sum so paid in the guardian's account. I 
think these are the only questions to be con- 
sidered. It cannot be matetial, certainly, 
whether Ware, the gpardian, paid the fee 
willingly or unwillingly. The fact is true, 
that the I^spondent received it. If he had 
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no right to it, then he must take the conse«> 
quence; if he had a right to it, then there 
was nothing wrong but Wart's want of 
promptitude in paying it. I^or is it of any 
importance, supposing him to be right in 
allowing this fee in the guardian's account, 
whether he interlined the charge, in an ac- 
count already drawn out, or had the account 
drawn over, that it might be inserted. Here 
again, we find a circumstance of no moment 
in itself, put forth to be prominent and strik- 
ing, in this charge, and likely to produce an 
effect. It is said the sum was allowed by 
inttrlimaiion ; as if the Respondent had 
committed one crime to hide another, and 
had been guilty o{ forgery , to cover up ex- 
tmiion. Sir, net only for the sake of the 
Respondent, but for the sake of ail justice, 
and in behalf of all impartiality and candor, 
I cannot' too often or too earnestly express 
my extreme regret, at the manner of this 
charge. On a paper not yet finished and 
recorded what harm to make an alteration, if 
it be of a thing in itself proper to be done ? 
— Is it not done every day, in every court? 
— Not only affidavits, processes. Sic. but alsp 
minutes, decrees and judgments of the Court, 
before they are recorded, are constantly alter- 
ed hy interlineation, by the Court itself, or 
its order. The paper was in this case be- 
fore the jiid^e. It had notbeen recorded. If 
any new claim had then been produced, fit to 
be allowed, it was proper to allow it, and cer- 
tainly not criminal to insert the alio wane* 
by interline€Uiion> 

If, Sir, the substanoe of every thing done 
by the Respondent in this case was lawful, 
then there never can justly be a criminal 
conviction, founded on the mere manner of 
doing it ; even though the manner were be- 
lieved to' be as improper and indecorous as 
Ware would represent it. There is therefore 
no real inquiry, in this case, as I can perceive, 
but whether the Respondent had a right to 
give advice, and to be paid for it; and 
whether he had a right to allow it in the 
account. 

And, in the first place. Sir, had the Re- 
spondent a right to give professional advice 
to this guardiaU) respecting the estate of his 
ward ? 

It has frequently, perhaps as often as other- 
wise happened, that Judges of Probate have 
been practising lawyers. The statute book 
shows, that it has all along been supposed that 
this might be the case. There are acts, 
which declare that in partici#ar, specified 
cases, such as appeals from their own judg- 
ments, they shaU not act as counsel ; imply- 
ing of course that ih other cas^s they are 
expected so to act, if they see fit. Until 
the law of 1818, there was nothing to pre- 
vent them from being counsel for executory, 
adininistrators and guardians, as well as any 
other clients. My colleague i^hg fir$t ad' 
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dressed the Court has fully explained the bis- 1| 
tory and state of the law in this particular. 
There being then no positive prohibition, is 
there any thin^ in the nature of the ca-se, 
that p/events, or should prevent, in all cases, 
a judge of probate from rendering profess- 
ional assistance to executors, administrators 
or guardians. I say in all cases, and, sup- 
posing no fraudulent or collusive intention. 
The legislature has now passed a law on 
this subject, which is perhaps very well, as a 
general rule, and now, of course, binding 
in all cases. But before the passing of this 
law, it can hardly be contended, that in no 
case could a judge of probate give profess- 
ional advice to persons of this character. — 
I admit, most undoubtedly, Sir, that if a case 
of collusion, or fraud were proved, it would 
deserve impeachtnent. If the judge and 
the gtiardian conspired to cheat the ward, a 
t^riminal conviction would be the just reward 
for both. They mig,ht go into utter disgrace 
together, and nobody would inquire which 
was the unjust judge, and which the fraudu- 
lent guardian ; *' which was the justice, and 
^hichwaslhe thief." But in a case of fair 
and honest character, where the guardian 
needed professional advice, and the judge 
was competent to give it, I see uo legal ob- 
jection. No doubt a man of caution and 
delicacy woUld generally be tinwilling to 
render professional services, upon the value 
of which he might be afterwards called up- 
on officially to form an t)pinion. He would 
not choose to be under the mecessity of judg- 
ing upon his own claitii. Still there would 
seem to be no legal incompatibility. He 
must take care only to judge right. In va- 
rious other cases, judges of probate are or 
may be called on to make allowances for 
monies paid to themselvesl It is so in all cas- 
es of official fees. It might be so, also, in the 
case of a private debt due from the estate 
of a ward, to a judge of probate. If,, in this 
very case, there had been a previous debt 
due from Wart^s ward to the Respondent, 
might he not have asked Ware to pny it?- -Nay 
might he not have " demanded*^ it : might 
he not even have ventured to make an " ur- 
gent and repeated rfgwwi," for it ? — And if 
he had been so fortunate as to obtain it, 
might he rtot have allowed it in Ware's 
guardianship account ? — And although he 
had been presumptuous enoug^h to insert it 
hy interlineaiion, among other articles in 
tne account, before i» 'vas finally allowed 
and passed, inste/id of drawing off a new ac- 
count, would even this have been regarded 
as flag^rant injustice, or high enormiif ? — 
Now i maintain* Sir, that the Respondent 
had in this case n right to give professional 
advice : and a right to be paid for it ; and, 
until paid, his claim was a debt, due him 
from the ward's estate, which he might treat 
like any other debt. Ho might receive it. 



as a debt, and then as a debt paid allolv it 
in the guardian's account. 

As before observed, the first question is, 
whether he could rightfully give this advice. 
It was certainly a case in which it was prop- 
er for the guardian to take legal advice 
of some body. The occasion called for it, 
and we find the estateto have been essential- 
ly benefitted by it. It is among the clearest 
duties( of (hose who act in situations of trust, 
to take legal advice, whenever it is necessary. 
If they do not, and loss ensues, they them- 
selves, and not those whom they represent, 
must bear that loss. There can be no clear- 
er ground,on which toma'kc executors,admin- 
istrators, and guardians personally liable for 
losses which happen to estates under their 
care, than negligence in not obtaining legal 
advice, when necessary and proper. If, in- 
stead of giving this fee to the Respondent, 
the guardian had given it to any other pro- 
fessional man, would any bodj' have thought 
it improper ? — I presume no one would. 
Then, what was there, in the Respondent's 
situation, which rendered it improper for 
him to give the advice? It concerned no 
matter that could come before him — It was 
wholly independent of any proceeding 
arisen, or that could arise, in bis court. It 
inteifered in no way with his judicial duty, 
any more than it would have done to have 
given the same advice to the ward himself, 
before the guardianship. He had then as 
good right to give this advice to the guardi- 
an, as he would have had to have given it to 
the ward. 

And, Sir, in the second place, I think it 
plain, that if he had a right to give the ad- 
vice, and to be paid for it, he had not only 
the right but was bound to allow it in the 
guardian's accoijnt. This article is attempt- 
ed to be supported altogether by accumulat- 
ing circumstances, no one of which bears 
resemblance to anything like a legal of- 
fence. Is the Respondent to be convicted 
for having given the advice? "No," it is 
said, " not that alone, but he demanded a 
fee for it." Is he to be convicted then, for 
giving advice, and for demanding a fee fet 
it, it not being denied that it was a fit occa- 
Mon for some body's advice r-?— " No, not 
convicted for that alone, but he insuied on 
n fee, and was urgent, and pressing for it." 
If he had a right to the f«»e, might he not 
insist upon it, and be urgent for if, till he 
got it, without a violation of law ? " But 
then he promised to allow it in the guardi- 
an's account, and obtained it by means of 
this promise, and did afterwards allow if," 
But if it ought to be paid, and the guardian 
paid it, ought it not to be allowed in his 
account, and could it be im-pioper for 
the Respondent to say he sliould so itl- 
low if, and actually so to allow it ? " But 
lid he aot allow it bv interlineation r' 
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What sort of interlineation? The ac- 
count was before him, unrecorded ; this 
eame forward, as a new charge : and for 
convenience and to save labor, it was.in- 
serted among otiier charges, without a new 
draft ; and this is ail the interlineation there 
is in the case. 

I now ask you, Sir — I put it to every 
member of this Court, upon liis oath and 
his conscience., to say on which of these cir- 
cumstancts the guiU attaches. Jrhere is the 
erime^ If this charge had been carried, to 
the account wUhout inferlineaiion, would 
the Respondent have been guiltless ? — If 
not, then the interlineation does not consti* 
tute his guilt. If the fee had been paid to 
some one else, and then aUotved, in the same 
manner it was allowed, would the Respon- 
dent have been guiltless ? If so, then the 
crime is not tn- the manner of allowing the 
charge. Xf the guardian had urged and 
pressed for the Respondent's advice, and in 
receiving it had paid for it willingly and 
cheerfully, and it had been properly allow- 
ed in the account, would the Respondent 
then have been guiltless ? // so, then his 
mere giving advice, and taking fees for it, of 
aguardian, does not constitute his crime^ In 
this manner. Sir, this article may be analyz- 
ed, and it %vill be found that no one part of 
it contains the criminal matter — and if there 
be crime in no one part, there can be no crime 
in the whole. It is not a case of right acts dene • 
with wrong motives, which sometimes may 
show misconduct, all taken together, al- 
though each circumstance may be of itself 
indifferent. Here is official corruption com- 
plained of. We ask, in what it consists. 
We demand to know the legal offence which 
has been committed. A narrative is re- 
hearsed to us, and we are told that the re- 
sult of that must be conviction ; but on 
what legal grounds, or for what ilescribable 
. legal reason, I am yet at a loss to under- 
stand. 

The article mentions another circum- 
stance, which whether true or false, must ex- 
ceedingly prejudice the Respondent, and 
yet has no just bearing on the case. It. is 
said the Respondent told Ware, that if he 
would pay this fee, the *^ overseers need 
know nothing about it." Now, Sir, what 
had the overseers to do with this?— »po 
more than the town crier. Those parts of 
the account which consisted of expenses in- 
curred in their neighborhood, were pPDperly 
enongh, though not necessarily, subjected to 
their examination. They had an interest in 
having the account right, and their appro- 
bation was a convenient voucher. But what 
had they to do, with the propriety of the 
guardian's taking legal advice, for the bene- 
fit of his Wiird ? They could not judge of it, 
nor were they to approve or disapprove his 
charge for obtaining such aelvice, Why, 



then, I ask. Sir, was this observation about 
the overseers introduced, not only as evi-t 
dence, but into the body of the charge itself, 
as making a part of that charge ? What 
part of any known legal offence does that 
observation, or others like it, constitute ? 
Nevertheless, Sir, this has had its effect, and 
in my opinion a mDst unjust effect. 

I will now, Sir, beg leave to make a few 
remarks on the evidence adduced in sup- 
port of this article. Of those facts' which I 
have thought alone material, there is no 
doubt, nor about them any dispute. It is 
true, that the Respondent gave the advice, 
and received the fee, and allowed it in the ac- 
count. If this be guilt, he is guilty. As to every 
thing else, in the articles — as to all those al- 
legations which go to degrade the Respon- 
dent, and in some measure affect his reputa- 
tation,as a man of honor and delicacy — they 
rest on JVcare, and on Ware alone. Now, 
Sir, I only ask for the Respondent the com*' 
mon advantages allowed to persons on trial 
for alleged offences. I only entreat for him 
from this Court the observance of those 
rules which prevail on all other occasions, 
in respect to the construction to be given to 
evidence, and the allowances which . partic- 
ular considerations render proper. 

It is proved, that this witness has had a 
recent misunderstanding with the Respon- 
dent, and' that he coines forward, only since 
that misunderstanding, to bring this matter 
into public notice. — ^Threats of vengeance, 
fpr anoUier supposed injury, he has been 
proved to have uttered more than once.— ^ 
This consideration alone, should lead the 
Court to receive his evidence with great 
caution, when he is not swearing to a sub* 
stantial fact, in which he might be contra- 
dicted, but to the manner of a transaction. 
Here is peculiar room for misrepresentation, 
and coloring, either from mistake or design. 
Wliat a public oflicer does, can be proved ; * 
but the mere manner, in which he does it, 
every word he may say, every gesture be 
may make, cannot ordinarily be proved ; an<J 
when a witness comes forth who pretends to 
remember them, whether he speaks truth or 
falsehood, it is most di^cult to contradict 
hi/n. It is in such u case therefore that a 
prejudiced witnej»s should be received witl| 
the utmost caution and distrust. 

There is. Sir, rinother circumstance of 
great weight. — This is a very stale com? 
plaint. M is no%D nearly six year^ since thist 
transaction took place. Why has it not 
been complained of before ? — There is no 
new discovery. All that is knowa. now^ 
was known then. If Ware thought of it 
then, as he thinks of it now, why did he not 
complain then ? What has. caused his hon- 
est indignation so long to sluiiiber, and \vliu.t 
should cause it to be roused only by a quai- 
rer with the Respondent ? 
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Let me ask, Sir, what a {rand jury would 
say to a prosecutor, who, with the full 
knowledge of all the facts, should have 
slept over a supposed injury for six years, 
and should then come forward to prefer an 
indictment ? — What would they say espe- 
cially if they found him apparently stimu- 
lated by recent resentment, and prosecuting, 
for one supposed ancient injury, with the 
beat and passion excited by another suppos- 
ed recent injury ? Sir, they would justly 
look on his evidence with suspicion, and 
would undoubtedly throw out his bill. Jus- 
tice would demand it ; and in my humble 
opinion justice demands nothipg less on the 
present occasion. 

But, Sir, there is one rule of a more pos- 
itive nature, which I think applicable to the 
case ; and that is, that a witness detected in 
one misrepresentation »s to be credited in 
nothing. This rule is obviously founded in 
the plainest reason, and it would be totally 
unsafe to disregard it. Now if there be any 
one part of fVare^a testimony, more essen- 
tial than all the rest, as to its effect in giving 
a bad appearance to the Respondent's con- 
duct, it is that in ivhich he testifies that the 
Respondent volunteered, in the case, and of- 
fered his advice before it ' was asked. This 
is a roost material part of the whole story ; 
it is indispensable to the keeping of the pic- 
ture which the learned Managers have 
drawn.— And yet. Sir, in this particular. 
Ware is distinctly and positively contradicted 
by Grout. Now, Sir, if we were in a court 
of law, a jury would be instructed, that if 
they believed Ware had wilfully deviated 
from the truth, in this respect, nothing 
which rested sojely on his credit would be 
received as proved. We ask for the Respon- 
dent, in this, as in other cases, only the com- 
mon protection of the law. We require on- 
ly that those rules, which have governed oth- 
er trials, may govern his ; and according to 
these rules, I submit to the Court that it can- 
not and ought not to convict the Respolbdent, 
even if the facts sworn to would, if /proved, 
warrant fl conviction, upon the sole testimo- 
ny of this witness. Even if we were sure 
that there were no other direct departure 
from the truth, yet in the whole of his nar- 
rative, and the whole of his manner, we see 
I think indications of great animosity and 
prejudice. If the whole of this transaction 
were to be recited by a friendly, or a candid 
witness, I do not believe it would strike any 
body as extraordinary. Any mode of tell- 
ing this story which shall confine the narra- 
tive to the essential facts, will leave it, in 
my humble opinion, if not a strictly proper, 
yet by no means an illegal or impeachable 
transaction. Let it be remembered that a 
great part of his story is such, as cannot be 
contradicted, though it be false, in as much 
as it relates to alleged conversations between 



I him and the Respondent when nobody els^ 
I was present. Wherever the means naturally 
exist of contradicting or qustlifying his teati-* 
mony, there it is accomplished. Whatever 
circumstance can be found bearing on it, 
shows, that it is in a greater or less degree in- 
correct. For example, Ware woufd repre- 
sent that it was an important part of this ar^ 
rangement to keep the payment of the fee 
from the knowledge of the overseers. This^ 
was the reason why the charge was to be 
inserted in the existing account, by interline* 
ation. Yet the evidence is, that a complete 
copy of this very interlined account was 
carried home by tfare, where the overseers 
could see it, and would of course perceive 
exactly what bad been done. This is utter« 
ly inconsistent with any purpose of secrocy 
or concealment. 

Making just and reasonable allowances, 
for the considerations which I have mention-* 
ed, I ask, is any case proved, by the rules of 
law, against the Respondent ? And further, 
Sir, taking the facts only which are satisfac- 
torily established, and supposing the Res- 
pondent's conduct to have been wrong, is it 
clearly shown to have been intentionally 
wrong. If he ought not to have given the 
advice, is it any thing more than an error of 
judgment ? Can this Court have so little 
charity for human nature, as to believe that 
a man of respectable standing could act 
corruptly for so paltry an obiect ? Even al- 
though they should judge his conduct im- 
proper, do they believe it to have originate^ 
in corrupt motives ? For my own part, Sir, 
notwithstanding all that prejudices and pre- 
possessions may have done, and all that the 
most extraordinary manner of presenting this 
charge may have done, I will not believe, 
till the annunciation of its judgment shall 
compel me, that this Court will ever convict 
the Respondent upon this article. 

I now beg leave to call the attention of 
the Court to one or two considerations of a 
general n£^ture, and which appear to me to 
have an important bearing on the merits of 
this whole cause. — The first is this, that from 
the day when the Respondent was appointed 
judge of probate down to the period at which 
these articles of impeachment close — from 
the year 1805 to 18^1 — there is not a single 
case, with the exception of that alleged by 
Ware, in which it is even pretended that ai\y 
setrecy was designed or attempted by the 
Respondent : there is not a single case, in 
which he is even accused of having wished 
to Iteep any thing out of sight, or to con- 
ceal any fact in his administration, any 
charge which he had made^or any fee which 
he had taken. The evidence, on which 
you are to judge him, is evidence furnished 
by himself ; and instead of being obliged 
to seek for testimotiy in sources beyond the 
Respondent's control, it is his own avowed 
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actions, bis public administration, and the 
records of his office, which the Managers of 
the prosecution alone have been able to pro- 
duce. And yet he is charged with having 
acted wUfvUyand canrupUy as if it were possi- 
ble that a magistrate, in a high and responsible 
station, with the eyes of the community up- 
on him, should for near twenty years pursue 
a course of corrupt and wiliul maladminis- 
tration, of whicli every act and every in- 
stance was formally and publicly put on rec- 
ord by l\imself, and laid open in the face of 
the community. Is this agreeable to the 
laws of human nature ? Why, Sir, if the 
Respondent has so long been pursuing a 
course of conscious, and wilful, and corrupt 
mal- administration, why do we discover none 
of the usual and natural traces of such a course 
— some attempt at concealment, some ef- 
fort at secresy ; and in all the numberless 
cases, in which he had opportunity and 
temptation, why is not even a suspicion 
thrown out, that he has attempted to draw a 
veil of privacy over his alleged extortions 7 — 
Is it in reason that you should be obliged to 
go to his own records for the proof of his 
pretended crimes ? And can you, with even 
the color of probability, appeal to a course 
of actions unsuspieiously performed in the 
face of heaven, to supfiort an accusatitfb of 
offences in their verv nature private, con- 
ce tiled, and hidden ? 

Another consideration of a genera] nature 
to which I earnestly ask the attention of this 
Hon. Court, is this, that after all these ae- 
cusations, which have been brought togeth- 
er against the Respondent, in all these arti- 
cles of impeachment, and with all the indus- 
try and zeal, with which the matter of them 
has been furnished to the Hon. Managers, 
he is not accused nor was suspected of the 
crime, most likely to bring an unjust judge 
to' the bar of this Court. Show me 
the unjust judgment he has rendered, the 
illegal order he has given, the corrupt de- 
cree he has uttered, the act of oppression 
be has committed. Whai, Sir, a magistrate, 
charged with a long and deliberate perse- 
▼erance in wilful and corrupt administration, 
accused of extortion, thought capable of 
accepting the miserable bribe of a few cents 
or a few dollars, for illegal and unconstitu- 
tional acts — and that too in an office, pre-^ 
senting every day the most abundant oppor- 
tunities, and if the Respondent were of the 
character pretended, the most irresistible 
temptation to acts of lucrative injustice ; 
and yet, not one instance of a corrupt, ille- 
gal, or oppressive judgment ! I do ask the 
permission of this Hon. Court and of every 
member of it to put this to his own con- 
science. I will ask him, if he can now 
name a more able and upright magistrate, 
as shown in all his proceedings and judg- 
ments, in all the offices of probate in the 






State ? One whose records are more reg- 
ularly and properly kept, whose administra- 
tion is more prompt, correct, and legal, — 
whose competency to the duties is more com- 
plete, whose discharge of them is moro 
punctual.' I put this earnestly, Sir^ to the 
conscience of every member of this Hon. 
Court. I appeal more especially to my hon* 
or able friend, (Mr, Fay) entrusted with a 
share of the management of this prosecu- 
tion, and who has been for twenty years an 
inhabitant of the county of Middlesex. I 
will appeal to him, Sir, and I will ask him» 
whether if he knew, that this night his wife 
should be left busbandless and his children 
fatherless, there is a magistrate in the State, 
in whose protection he had rather they 
should be left, than in that of the Respon* 
dent ? Forgetting, for a moment that he is 
a prosecutor, and remembering pnly that 
he is a citizen of the same county^ a mem* 
ber of the same profession, with an ac- 
quaintance of twenty years standing, I ask him 
if he will say that he believes there is a 
county in the State, in which the office of 
Judge of Probate has been better adminis* 
tered for twenty years, than it has been in 
the county of Middlesex by this Respondent. 
And yet. Sir, you are asked to disgrace him. 
You are asked to fix on him the stigma of a 
corrupt and unjust judge, and condemn hina 
to wear it through life. 

Mr. President, the case is closed ? Th« 
fate of the Respondent is in your hands. It 
is for you now to say whether, from the law 
and the facts as they have appeared before 
you, jou will proceed to disgrace and dis- 
franchise him. If your duty calls on you 
to convict him, convict him, and let justice 
be done ! ,but I adjure you let it be a clear 
undoubted case. Let it be so for his sake, ^ 
for you are robbing him of that, for which 
with all your high powers, you can yield him 
no compensation ; let it be so for your own 
sakes, for the responsibility of this day's 
judgment is one, which you must carry with 
you through your life. For myself, I am 
willing here to relinquish the character of an 
advocate, and to express opinions by which 
I am willing to be bound, as a citizen of the 
community. And I say upon my honor and 
conscience, that I see not how, with the 
law and constitution for your guides, you 
can pronounce the Respondent guilty, I 
declare, that I have seen no case of wilful 
and corrupt official misconduct, set forth ac- 
cording to the requisition of the constitution 
and proved according to the cominon rules of 
evidence. I see many things imprudent and 
ill judged ; many things that I could wish 
had been otherwise ; but corruption 9nd 
crime I do not see. Sir, the prejudices of 
the day will soon be forgotten ; the passions, 
if any there be, which have excited or fa- 
vored this prosecution, will subside ; but 
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the consequence of the judgment you are 
about to render will outlive both them and 
you. The Respondent is now brought, a 
single unprotected individual, to this lornii- 
dable bar of judgment, to stand against the 
power and authority of the IStsite. I know 
you can crush* him, as he stands, before you, 
and clothed as you are with the sovereignty 
of the State. You have (he power '^ to 
change his countenance, and to send him 
n,vay." — Nor do I remind you that your 
judgment is to be rejiidged by the dommuni- 
ly ; and as you have sumtponed liim for 
trial to this high tribunal, you are soon to 
descend yourselves from these seats^of jus- 
tice, and stand before the higher tribunal of 
the world. I would not fail so much in res- 
pect to this Hon. Court, as to hint that it 
could pronounce a sentence, -which the com- 
munity will reverse. No Sir, it is not the 
world's revision, which I would call on you 
to regard ; but that of your own conscien- 
ces when years have gone by, and you shall 
i look back on the sentence you are about to 
render. If you send away the Respondent, 
condemned and sentenced, from your bar, 
you aje yet to meet him in the w^rld, on 
which you cast him out. — You will be call- 
ed to behold him a disgrace to his family, a 
, sorrow and a shame to his children, a living 
fountain of grief and agony to himself. 

If you shall then be able to behold him 
only as an unjust judge, whom vengeance 
lias overtaken, and justice has blasted, you 
will be able to look upon him, not withou; 
j)ity, but yet without remorse. But, if, on 
the other hand, you shall see wheneVer and 
wherever you meet bim, a victim of preju- 
dice or of passion, a sacrifice to a transient 
excitement ; if you shall see in him, ia man, 
for whose condemnation any provisioii of the 
constitution has been violated, or any prin- 
ciple of law broken down ; then will he be 
able — humble and low as may be Ins condi- 
tion then will he be able to turn the cur- 
rent of compassion backward, and to look 
with pity on those who have been his judges. 
If you arc about to visit this Respondent 
with a jjidgmcnt which shall blast his 
house ; if the bosoms of the innocent s^nd the 
amiable are to be made to bleed, under your 
infliction, I beseech you to be able to 
state clear and strong grounds for your 
proceeding. Prejudice and excitement are 
transitory, and will pass away. Polilical ex- 
pediency, in matters of judicature, is a false 
and hollow principle, and will never satisfy 
the conscience of him who is fearful that 
he may have given a hasty judgment. I 
earnestly entreat you, for your own sakes, to 
possess yourselves of solid reasons, founded 
in trmh and justice, I'ov the judgment you 
pronounce, which you can carry with you, 
till you go down into your graves; reasons, 
wliich it will require no argumpt to revive, 



no sophistry, no excitement, no regard to 
popular favor, to render satisfactory to your 
consciences ; reasons whicii yuu can appeal 
to, in every crisis of your Jives, and which 
shall be able to assure you, in yoiir own 
great extremity, that you have not judged a 
fellow creature without mercy. 

Sir, I have done with the case of this in- 
dividual, and now leave him in your hancl$. 
But I would yet once more appeal to you as 
public men ; as statesmen ; as men of en- 
lightened minds, capable ot a large view of 
ihings, and of foreseeing the remote conse- 
quences of important transactions ; and, as 
such, I would most earnestly implora you to 
consider fully of the judgment you may 
pronounce. You are about to give a con- 
struction to constitutional provisions, which 
may adhere to that instrument for ages^ 
either for good or evil. I may perhaps 
overrate the importance of this occasion 
to the public welfare ; but I confess it does 
appear to roe that if this body give its sanc- 
tion to soibe of the principles which have 
been advanced on this occasion, then there 
is a power in the State above the constitu- 
tion and the law ; a power essentially arbi- 
trary and concentrated, the exercise oC 
which may be most dangerous. If impeach- 
ment be not under the rule of the constitu* 
tion and the laws, then may we tremble, not 
only for those who may be impeached, but 
for all others. If the full benefit of every 
constitutional provision be npt extended to 
the Respondent, his case becomes the case 
of all the people of the Commonwealth. 
The constitution is their constitution. They 
have made it for their own protection, and 
for his among the rest. They are not ea- 
ger for his conviction. They are not thirsting 
for his blood. If he be condemned, with- 
out having bis offences set forth, in the man- 
tier which they^ by their constitution have 
prescribed ; and proved, in the manner 
which they, by their laws have ordained, 
then not only is he condemned unjustly, but 
the rights of the whole people disregarded. 
For the sake of the people themselves, there- 
fore, I would resist all attempts to convict by 
straining the laws, or getting over their pro- 
hibitions. — I hold up before him the broad 
shield of the constitution ; if through that 
he be pierced and fall, he will be but one 
sufferer, in a common catastrophe. 

Mr. Webster having ended at £5 minutes 
past 11, Mr. SHAW rose : — 

Mr. President, in common with the Hon* 
Managers with whom I am associated, I 
trust that I am sufficiently impressed with 
the mngnitude aikl importance of the tran- 
saction in which we are now engaged. I 
am well aware of jho dignity of the high 
tribunal before which I stand, of the ituty 
of the constitutional accusers by whom this 
prosecution is instituted, of the e]ev*ay?4 
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})ersona and official character of the accus- 
ed, of the nature of the offences imputed to 
him, and the deep and intense interest, 
which is fek by the community, in the re- 
sult of this trial. It is perhaps true, that 
these transactions may be recorded and re- 
membered, that the principles advanced, 
-and the decisions made in the course of this 
trial, will continue to exert an influence on 
isociety, either' salutary or pernicious, long 
after all those of us, who either as judges or 
•as actors, have a share in these proceedings, 
-shall be slumbering with our fathers. And 
yet I do not know thai these considera- 
tions, serious and affecting as they certainly 
are, can afford any precise or useful prac- 
tical rule, either for the conduet or decision 
of this eause. In questions of policy and 
-expediency, there is a ^latitude of choice, 
and the same end may be pursued by difl'er- 
ent means. But in the administration of 
justice, in questions of judicial controversy, 
there can be but, one right rule. Whether 
therefore the panics are high or low, wheth- 
er the subject in controversy be of great or 
-of little importance, the same principles of 
law, the same rules of evidence, the same 
regard to rigid and exact justice, must guide 
and govern the decision. **Thou shalt do 
no unrighteousness in judgment; thou shnit 
not respect the person of the poor, nor bon- 
er the perion of the mighty, but in right- 
eousness shalt thou judge thy neighbor ;" — 
is an injunction delivered upon the highest 
authority and enforced by the most solemn 
^f all sanctions. 

Nor am I aware that powerful and animat- 
ed appeals to your compassion or resent- 
ment,can have any considerable or lasting in- 
fluence ; they m<iy indeed afford opportuni- 
ty for the display of genius and eloquence, 
oxcite a momentary feeling of sympathy 
and admiration, and atvake and command 
attention. Beyond this, their influence 
would be pernicious and deplorable. If the 
ch<irges brought a gainst the Respondent are 
satisfactorily proved, Justice, that justice due 
to the violated rights of an injured commu- 
nity, that justice deserved by the breach of 
the most sacred obligations, demands a con- 
viction, from which no consideratiotis of 
compassion can or ought to shield him. On 
the contrary, if these charges arc not sub- 
stantiated, or do not import criminality, 
ho feelings of resentment,no prepossessions of 
gudt, however thoroughly impressed,can pre- 
vent his acquittal. The question therefore 
comes to precisely the same point,' as in ev- 
ery other case of criminal accusation, that 
of guilt or innocence. In discharging that 
part of the duty of this occasion, which has 
unexpectedly devolved -on me, I am op- 
pressed with a feeling of anxiety, which it 
is impossible to express, and quite in vain to 
cTiiguise. Tiio extent and variety of the 



legal and constitutional principles, which 
have been brought under discussion, the 
number of the charges contained in these 
articles, with the mass of evidence introduc- 
ed in relation to them, the rare combina- 
tttm of talent, eloquence and legal informa- 
tion, which the Respondent has called te 
his aid in conducting his defence, all admon- 
ish me of the great weight of responsibility, 
which rests upon the Managers of this pros- 
ecution. 

Regarding this however, as a duty, a great 
public duty, from which I dare not shrink, 
relying upon your indulgence and that of 
the Hon. Court, I shall proco^ in the 
discharge of it, in the best manner in my 
power. 

This is a prosecution founded on a com- 
plaint made by the House of Representa- 
tives, and conducted in the most solemn 
form, known to the constitution — that of 
impeachment. It embraces the discussion 
of principles, in which the people of this 
Commonwealth have a deep interest. The 
pure, upright and unsuspected administra- 
tion of justice, in all- its departments, af- 
fording at once security and satisfaction to 
every citizen, lies at the foundation of nil 
those civil and social lights, which it was ibe 
maii> design of the constitution to preseYve 
and perpetuate. With a view to so impor- 
tant and vital an interest, this prosecution 
has been brought forward, by the House of 
Representatives. But I trust Srr, it isscartje- 
ly necessary in behalf of that House and 
the Managers, distinctly to disavow and dis- 
claim all feeling of resentment ; all partial^ 
sinister or vindictive motiveSf in the conduct 
of this prosecution. The office of accuser 
is certainly a painful and irksome one, and 
to most of us happily a rare and unusual one. 
But a slight recurrence to the circumstan- 
ces attending this proceeding will show, that 
the course adopted^b'y the House of Repre- 
sentatives was inevitable ,* one which admit- 
ted of no alternative ; which was required 
by an imperious sense of duty. At the last 
session of the Legislature, complaints./came 
to that House, respecting the of^cial conduct 
of the Respondent, which were of a nature 
to demand an immediate and thorough in- 
vestigation. An inquiry was instituted by a 
committee fnrnisheJ with aitthorltj^ to send 
for persons and papers. By this means, in- 
formation was communicated and facts wcro 
disclosed, which demanded the prompt and 
vigorous interposition of the consiiiniional 
powers of the House of Representatives for 
the purpose of bringing the Respon(Jj}nt lo 
an open and impartial trial. This alone, if 
innocent, could enable him to wipe away ihe 
foul stains attached to his official reputation, 
and to reinstate himself in the confidence 
and good opinion of his fellow-citizens. On 
ilip contrary, if guilty, this r.lonc c'.n\h] aT- 



180 



TRIAL OF JUDGE PRESCOTT. 



ford an adequate means of punishing the 
flagrant misconduct of the Respondent, 
stripping him of those delegated powers, 
which he had wantonly abtised,v and vindi- 
ca'ting the purity and integrity of justice. 
The House of Representatives therefore 
could not for a moment hesitate as to their 
course oi proceeding. The trouble and ex- 
pence of such a prosecution, though distinct- 
ly foreseen, could scarcely require a mo- 
ment's consideration ; they were but a^ the 
dust of the balance, in comparison with the 
great object in view. The time and man- 
ner in which this trial is had, the prospect 
of its speedy decision, are certainly subjects 
of congratulation. Scarcely two months 
have elapsed since these charges were pre- 
ferred ; and yet ample time has been al- 
lowed to the Respondent to prepare for his 
defence. It is to be hoped that this prece- 
dent will serve to redeem the process of im- 
peachment, from the iipputation of unwar- 
rantable and almostinterminabledelay, which 
has sometimes been attached to it, and dis- 
play it in the exercise of those salutary 
powers, for which it was designed. 

Oneof the learned counsel for the Res- 
pondent, has suggested that the Respondent 
has some reason to complain of circumstan* 
ces attending this prosecution, which in his 
view might serve to prejudice liim in the 
opinion of his judges. It is stated that re- 
ports have been in extensive eirculation in 
the community injurious to his reputation, 
that circumstances of his casq have even been 
alluded to in publications, and a single par- 
graph to that effect from a newspaper in the 
interior %vas read. For none of these things 
certainly are the House of Representatives 
responsible. So cautious were they of 

fiving premature publicity to these charges, 
efore the Respondent could have opportu- 
nity to know and to answer tiiem, that they 
expressly declined printing the report and 
the articles of impeachment, even forthe 
use of their bivn members and Managers. 
But whatever maybe the origin and extent 
of such rumors and anonymous imputations, 
they can have no influence here. At a time 
when slanderous tongues, and pens, and 
presses are busy with the names of men, 
most eminent in society, for purity and irre- 
proachable integrity, the Respondent would 
indeed be above the lot of humanity if he 
could hope to pass unnoticed. But mere 
statements and suggestions, whatever may 
be their import, whether whispered in secret 
or circulated in public journals, can make 
no impression on the minds of men of firm- 
ness and discernment, of men who know 
and appreciate the value of official reputa- 
, tion, and above all, of men who are bound 
by their oatlis to ; decide according to evi- 
dence, 

AVith regard to the principles upon which 
tliia impeachment Is to be conducted, we 
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shall not essentially diifer with the learned 
counsel for the Respondent,in the views they 
have taken. These principles are to be de* 
rived partly from the common law of Eng- 
land, in which most of oar legal principles 
and practices have their origin, and partly 
from the provisions of our own constitution. 
The article in the constitution under which 
this tribunal is organized, provides that the 
Senate should be a court for the trial of all 
impeachments made by the House of Rep-» 
resentatives against any officer, or officers of 
this CQmmonwealth,for misconduct and mal- 
administration in their offices. 

Some difference of opinion may arise, as 
to the true construction and effect of these 
words, misconduct and mal-administration 
in office, as they stand in this clause of the 
constitution, proceeding partly from the am- 
biguity and want of technical precision in 
the words themselves, and partly from their 
connection with the other words in the same 
paragraph. The latter clause provides, that 
ihe party so convicted (i.e. on impeachr 
ment,) shall be nevertheless liable to indict- 
ment, trial, judgment and conviction, accord- 
ing to the laws of the land. 

Perhaps 'the most reasonable construction 
of these provisions in the constitution taken 
together, is, that proceedings by impeadi- 
ment and by indictment are had alio intuitu, 
designed and intended for distinct pur* 
poses ; the one to punish the officer, and the 
other the citizen. It is obvious that a per- 
son in official station, is bound in common 
with all other citizens, to obey the laws of 
the land, and is answerable to the ordinary 
tribunals for any violation of them. But the 
constitution establishes a broad and marked 
distinction between official delinquency, and 
offences against social duty. Criminal acts 
therefore may be committed by an officer, of 
such a nature as to render him liable to in- 
dictment and punishment in the courts of 
justice, and at the same time being in obvi- 
ous violation of his official duty, may render 
him liable to impeachment. Again, other 
acts may be supposed, which, as breaches of 
the laws, would' render an officer liable to 
indictment and punishment, but which not in 
any way affecting his official character and 
duty, would not render him liable to im- 
peachment. The position is equally sound, 
that acts may be committed by a public offi- 
cer, in direct violation of his oflicial duty 
which would amount to misconduct and mal- 
administration in office within the intent of 
the constitution, and which would conse- 
quently render the officer liable to impeach- 
ment, and yet of such a nature that the ordi- 
nary tribunals would not take notice of and 
punisli them, in^ their usual course of pro- 
ceedings, and according to the laws of the 
land, and for which therefore the offender 
would not be indictable. If this construc- 
tion be true, an act may be punishable both 
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hy indictment and impeachment, or the one, 
or the other exclusively, aacording to lis na- 
ture and circumstancas. 

By the constitution, which is a law of the 
highest nature, er ery officer, is hound to take 
an oath, faithfully and impartially fo perform 
and discharge all the duties incumbent on 
h'im as such officer, according to the best of 
his abilities and understanding, agreeably to 
the rules and regulations of the constitinion, 
and the laws of this Comrannwcnith. 

To perform these duties faithfully and 
impartially, he must understand then), and 
he must use due diligence to acquainl him- 
self with them. I should therefor* hold 
thatan.^ gross and continued neglect of 
ihe ordinary means of information, as if an 
officer were to disregard those public statutes 
which are mndjB from time to time, and, 
iheknowledge of which would be necess;uy 
to the intelligent and proper discharge of the 
dutiesof hisoffice,orif ihejudgeofan inferior 
court should wilfully neglect to inform him- 
self of those adjudications of superior court:;, 
whioli as precedents ought to bind nwi gov- 
ern him ; or in any way should wilfully neg- 
lect the means of qualifying himself for (he 
faithful and intefligent performance of his 
duties, such neglect would bo misconduct 
puhishable by impeachment. Perhaps, in 
this view, the commission of any heinous 
crimeilhou^h not immediately connected with 
the execution of his office, by utterly disquali- 
fying him and rendering him incapable of 
performing the duties of an office, requiring 
dignity, confidence, ability and integrity, 
might reasonably be construed to be misbi- 
haviour, and misconduct in office. I should 
(^rtaitlly yield with great reluctance to the 
position of one of the learned counsel, that' 
the commission of an infamous offence by a 
judge, as perjury or forgery, for instance,* 
would not render him liable to impeachment. 
It ivould certainly be a great defect in the 
constitution, if anian could be brought to 
the bar one day, convicted of an infiimous 
offence, and sent to the pillory, and the next, 
could assunw the robes of office, and sit in 
judgment and denounce an ignominious 
punishment upon a fe/low crinjinal, not 
more infamous than himself. It is howev- 
er useless to speculate further upon ques- 
tions, however interesting to the character 
of the Commonwealth and the principles of 
its constitution, which do not arise immedi- 
ately in the case now under consideration. 

But sir, it has been urged wpon you in the 
course of this trial, and reiterated again and 
again, with as much confidence as if it were 
a conceded point, tlial the Managers here 
claim to come hefore you, with loose, gener- 
al and undefined charges against the Res- 
pondent, relying rather upon a general tenv 
per of dissatisfaction abroad, than upon any 
proof of criVninaiity in his conduct, aiul 
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that after all, this prosecution is little more 
than an appeal to your discretion or your 
resentment, to rem<^ve the Respondent from 
office, because he has happened to become 
unpopular and obnoxious. Upon this as- 
sumption much of the argument and elo- 
quence of the learned gentlemen on the 
other side, have been exhausted ; and they 
have coniended with a laudable, but in our 
view, rather a misplaced and unnecessary 
zeal, against the introduction of arbitrary 
and oppressive principles. Sir, I am at a 
loss to discover in ivhat part of these pro- 
ceed higs, the learned gentlemen have per- 
ceived any ground for imputing any such 
views to the Managers of this impeacbmcut. 
It would surely be a paltry and inglorious 
triumph, one ^^hich the House of Repre- 
sentatives and the MauHgcrs would earnest- 
ly and sincerely deprecate, should they suc- 
ceed in attaining the object of the present 
prosecution, at the hazard of sanctioning 
principles, and' establishing a precedent, 
which would i^npair the rights and jeop- 
ardize the liberties of themselves, their con- 
stituents and their posterity. It is true, that 
by another course of proceeding warranted 
by a different provision of the constitution, 
any officer may be removexl by the Kxec^ 
utive,<at the will and pleasure of a bare ma- 
jority of the Legislature ; a will, which the 
Executive in most cases Would have littltt 
power and inclination to resist. The Leg- 
islature, without either allegation 6r' proof, 
haj. but to pronounce the sic vclo^ sic juheo^ 
and the officer, is at once deprived \yi his 
place, and of all the rank, the powers and 
emoluments belonging to it. And yet per- 
haps, (his provision, whether wise or not I 
will not now stop to consider, is hardly suffi- 
cient to justify the extraordinary alarm 
which has been so eloquently cxpcessed for 
the liberty and security of the people, or tp 
affix upQn the constitutio/i the charge of 
containing features more odious and oppres- 
sive than those of Turkish despotism. Th© 
truth is, that the security of our rights de- 
pends rather upon the general tenor and 
character t,han upon particular provisions of 
our constitution. The love of freedom aiid 
of justice — .so deeply ejigraven upon the 
hearts of the people, and int;erwoveii in the 
whole texture of our social in^liiutioAs— a 
thorough and intelligent acquaintance with 
their rights — and a firm dejermlnaiion to 
maintain them — in short those moral and 
intellectual qualities, without whitth, social 
liberty cannot exist, and over which despot- 
ism can obtain nocdntroul— these stamp the 
character and give security to the rights of 
the free people of this Comninnwealih. S(^ 
long as such a char-acter is niMintamed. no 
danger perhaps need be apprehended from 
the arbitrary course of proceeding, under 
th^ provision of the gcnjiituiion, to which 
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I have alluded. But 6ir, we have never for a 
'nfloment imagined^ that the proceedings on 
this impeachment could be influenced or of- 
feet^ by that provision. The two modes 
of proceeding are altogether distinct, and in 
rny humble apprehension were designed to 
effect totally distinct objects. No Sir ; had 
the House of Representatives expected to 
attain their object, by any means short of the 
allegation, proof and conviction of criminal 
misconduct, an address and not an impeach- 
ment would have been the course of pro- 
ceeding adopted by them. We readily there- 
fore agree, that here is no question of expe- 
iHency, of fitness or unfitness ; but one u( 
judicial inquiry, of guilt or innocence. We 
make no appeal to the will or discretion, but 
address ourselves solely to the understanding, 
the judgment and the consciences of the 
Judges of this Honourable Court. We also 
Hsheerfully accede to tlie proposition that Uiis 
Is a court pf justice, of criminal jurisdiction, 
possessing all the attributes and incidents of 
^such ai:ourt. 

It was observed, rather casually, by one 
^f my learned colleagues in the opening, 
that this court had no known and establisti* 
ed rules of proceeding. How is the fact ? 
^n searching the journals of tlie Senate four 
t;ases only of impeaclunent appear to have 
happened, duringthe forty years which have 
elapsed, since the organization of this gov- 
ernment. It is tlierefore not singular, that 
with so few precedents, no rules of practice 
or forms of proceeding sliould be established 
or known. liCgislation is the ordinary duty 
of this Senate; but the powers of a judicial 
court being vested in it, though in practice 
usually dormant, must be called forth from 
time to time, as occasion requires their exer- 
cise, in such form as the Senate itself may 
deem expedient. It is then true, tliat the 
forms of proceeding in this court, and its 
rulesof practice, are within its own breast, 
to be adopted and promulgated at its own 
discretion. This is the wh61e extent of the 
observation, tliat this court is eontroHed and 
governed by no knov/n rules.* But it has not 
been, and it cannot be contended, that in its ' 
decisions and adjudications, this court is not 
governed by established laws. These may 
"be either positive and express, or (hey may 
' depend' upon reasoning and anaU)gy. It 
would be idle to expect a rule applicable to 
«very case, in the text of the statute book. 
Ciaws are founded on certain general prin- 
ciples, and the relations of men in society 
It is the province of this conrf, as of all oih-^ 
er judicial tribunals, to search out and apply 
these principles to the particular cases, in 
judgment before them ; and in doing this, 
in addition to general reasoning, they will 
avail themselves of all the aid to be derived 
from books of established authority in the 
principles of the common law, the decisions / 
of emineut judges, and the analpgeus pro< ' 



TlilALOF JUX>OE FREdCOTX. 



visions in the. codes of other countries. 
Laws thus derived necessarily resulting from 
the nature and coustitution of society, are of 
the highest authority, and when discovered, 
are binding upon the judgment and the con- 
sciences of judges, (rom the obligation of 

' which they can no more escape, than the 
planets from the operation of those physical 
laws, by which they are governed and regu- 
lated. 

Ill regard to the form of articles of im- 
peachment little aid can be derived from 
common law precedents. One general rule 
however appears to be well established, 
which is, that in articles of impeachment 
the same strictness and precision is not re- 
quired, as in case of indictments. If this 
rule is founded in considerations of proprie- 
ty, under the common law of England, its 
fitness here is still more obvious. There, the 
object of an impeachment is not merely to 
animadvert on the nfiicial misconduct of the 
Respondent, but it embraces the whole ex- 
tent of the offence ciinrged, with a \iew to 
the whole punishment due to such offence, and 
the judgment upon it,may eitlier be capital or 
any punishment short of death. It has 
theiefore all the object and effect of an in- 
dictment. Here the object is to inquire in- 

\ to, and decide upon the official jniscouduct 
of the accused, and the only reasonable 
rute with regard to form, 4s that the articlef 
shall set forth all those acts, wliich consti- 
tute siioh official misconduct, with sufficient 
certainty and precision to eirable the court 
and the accused to understand the nature and 
extent of the of!ence charged. 

The general principle of law, upon which 
we rely in support of this prosecution is, 
that any wilful violation of law, or any wil- 
ful and corrupt act of omission or commis- 
sion, in execution, or under color of that of- 
fice, the duties of which the Respondent has 
sworn to perform and discharge faithfully 
and itn partial ly, accoiding to the best of 
his abilities and understanding, agreeably to 
the constitution and laws of this Common- 
wealth, is sucJi an act of misconduct and 
inal-administration in office, as will render 
him liable to punishment by impeachments 
Such oath of^ofHce, being prescribed by the 
supreme law, in addition to the religious ob- 
llgation upon the conscience of tho ofBcer, 
imposes a legal obligation, as binding and 
explicit as if the constitution had provided 
in other words, that every officer, acting un- 
(hv it should so perforin and discharge tliedu- 
ties of his ofl^ce, under pain of impeach- 
ment. But what those dulii^s are, must be 
a subject of inquiry in each particular c^se, 
and must be ascertained by reference to ex- 
press laws relating to such office, or to the 
principlps of the common lavv, and those gen- 
eral und obvious r.ules resulting from the na- 
ture, purposes and powers of the ofiice In 
question. 
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' The office Of Judge of Probate, is a high ju- 
dieial office, one of great dignity, utility and 
importance, the pure, upright and faithful ex- 
ecution of which is essential to the best inter- 
ests of society. In the probate court, by far the 
greater proportion of all decrees are made ex 
parUf affecting the rights of the widow, the or- 
phan, the infant, the idiot and lynatic ; of all 
those whom the law regards as utterly help- 
less, and whose rights therefore, it is the 
peculiar province of the court to watch 
over and protect. A judge of probate is 
to be regarded as standing in one of the 
most interesting relations in society, exer- 
cising a paternal as well as judicial jurisdic- 
tion, and one therefore, in which corruption, 
oppression, and misconduct are deserving of 
the severest puntshmenti With these gen- 
eral views of the nature and objects of this 
prosecution, I propose to consider the articles 
more particularly, and apply the evidence 
which has been adduced in support of them. 

The first article charges that the Res- 
pondent, under color of holding a pro^ 
bate court, but not at a probate court held ac- 
cording to law, transacted certain probate 
business and corruptly demaoded and re- 
ceived therefor as fees of office, larger fees 
than by law allowed. 

The demanding and receiving excessive 
ff^es, by an officer, is technically called ex- 
tortion. I beg leave to differ in some res- 
pects from the learned counsel for the Res- 
pondent, in tlieir views of this subject. Too 
much stress appears to be laid upon the mere 
etymology of the word, from which it is 
supposed that some restraint must be im^ 
posed upon the party paying, or some duress 
or coercion practised, to induce the pay- 
ment, in order tocoostitute extortion. This 
notion is not warranted by the authorities, 
alt of which concur in this, that when mon- 
ey is demanded and received by color of of- 
fice, where none is due, or more than is due, 
it is extortion. It is not requisite that the 
party paying should resist, or even object to 
the payment. He may or may not know 
that the demand is extorsive. He may 
yieM through ignorance, or he may prefer 
acquiescing in an illegal and unjust de- 
mand, to the troiuble and risk of an alterca- 
tion with an officer, whose good will it is his 
interest to conciliate. But tlie officer, is 
bound at his peril to take notice what his 
fees arc, and to ask and receive no morethan 
the law will warrant. It is however urged 
that when mohey is paid voluntarily to an 
officer, to stimulate Jiim to the more prompt 
discharge of his duty, the receiving it is not 
extort i|in. This proposition however well 
(bunded, can never apply to the case of a 
judicial officer. Justice when due, c^in 
neither be sold nor delayed. But the dis- 
tinction in cast ef a ministerial effictr, 4s 



this, that when money is offered and recetr* 
ed as a gratuity without any cjemand on the 
part of the officer, this is pot extdrtion.*-^ 
And this is an answer to the case put of a 
clergyman, in manying a couple. No fe* 
whatever is usually asked or demanded ; and. 
whatever is offered and received whether 
mdre or less than the legal fee is taken by 
way of gratuity or present. But when on 
being asked, the officer states a , sum as his 
fee, which is more than the law allows, al- 
though such sum is paid without objection 
or apparent reluctance, such payment i».not 
voluntary or gratuitous, within the meaninjg^ 
of the law ; the money is taken, is asked 
or demanded, and received under color of 
office, which brings it directly within the 
definition of extortion. 

If the supposed court of probate stated in 
this article n ere illegal and irregular, then 
any fees taken, for probate business, would bo 
by color of office, and without authority of 
law. I understood it to be distinctly and ex- 
pressly admitted, by the learned gentlemaa 
who opened this defence, that if these spe« 
cial courts were illegal, the taking of anjr 
fees, would he unquestionably illegal. This 
admission n perhaps stated mora strongly 
than intended; but whether admitted or 
not, we take it to be a sound position. 

It is not my intention at this time to add. 
much to the observations, which I had tho 
honor of submitting some days since, upon 
the nature and constitution of courts of pro- 
bate in this Commonwealth, for the purposo 
of showing that the special courts, held by the 
Respondent at his offijce, in Groton, without 
the aid and presence of a Register, were ir* 
regular and illegal. The authorities upon 
this point are fully before the Court, and I 
shall not recapitulate them. Whether a 
court of probate, is, or is not, a court of rec- 
ord, according to the common law definition^ 
it is clearly provided and implied, both by 
the rules of the ecclesiastical courts in Eng- 
land, and the laws of this State, that all le« 
gal and judicial proceedings therein, are tq^ 
be authenticated and recorded by a Regis- 
ter. I cited the other dav, from Dr. Gib- 
son, the canon of 1605, to which I again ask 
the attention of the Court, together with 
the commentary thereon, which is precisely 
in point. Our own statute law, providing 
that the Register of probate shall be under, 
bond, and under oath, and further providing 
that the judge may appoint a Register > 
for the time being, when the regular Regis- 
ter is necessarily detained by sickness, or 
other cause, certainly implies that a register 
is necessary to the regular organization of 
the ciiurt. The propriety and fitness, if not 
I he absolute necessity of such a regulation, 
is obvious. The disposition of large estates,, 
and other very important rights depend up- 
on the d^creQs nnd pri^cesdipgs of the pco^s 
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bote eoUrt, au^ all parties interested in them i 
have a right to rely upon the recoKds of that ) 
oourf, fur aiitbeotic information respecting 
them. Put unless these proceedings are 
duly rococded, at the time when they take 
place, ftuch information cannot be obtained, 
and the utmost confusion may ensue. I 
ivili not trouble the court with many cases, 
wheft this would happen ; two or three are 
sufficient, to illustrate my view. Whilst the 
judge is granting a letter of administration 
at Groton, a wilt may be regularly filed in 
the probate odice according to law ; by 
which means an administrator, without 
right or proper authority, might possess 
himself of the whole estate of a deceased 
per^n, to the great injury of the persons 
lawfully entitled to it. Again the judge at 
a special court, might grant letters of guar- 
dtanshipoVer a person non compos, or spend- 
thrift, whereby his power of making con- 
tracts would be suspended, and yet this fact 
wbicli oaght to be matter of record, being 
known only to the judge, and the evidence of 
it retained in his custody, a person having 
inquired at the probate office, and even ob- 
tkined the certificate of the register that no 
such guardianship had be^n granted, might 
enter into contracts with the person thus in- 
capacitated from contracting, which would 
be ruinous. But it cannot be necessary to 
multiply instances ; it is sufficient if the 
law has provided by positive regulation or 
necessary implication, that the oiiltcial acts 
fiid doings of a judge of probate,, shall be 
regularly authenticated and recorded by the 
register, of probate, for whose appointment, 
attendance and compensation the law has 
fvifiy provided. 

It is therefore obviously the duty ef the 
judge, if ptirsuant to the authority given 
him, he proposes to hold a court, at any 
other time and place than those provided by 
law, or to which the court stands regularly 
adjourned, to give notice to the register, that 
he may attend. The judge is bound to take 
notice of the duties of the register, and of 
the laws and regulations respecting them ; 
and if he conducts his courts in such a man- 
ner as tb prevent the register, from the regu- 
lar and proper discharge of the duties of 
his office, such proceedings are irregular, 
inie Court will recolleet the -case of judge 
Addison, of Pennsylvania, who was tried 
and convicted on impeachment when the 
charge was, a supposed usurpation of power, 
in preventing his colleague by an exertion 
of authority, from exercising the right which 
he was supposed to possess. 

It has however been objected that the ar- 
ticle, does not' allege that the register was 
not presen;. Like most of the objeetions 
to the form of these articles, this we appre- 
hend has little weight. The article alleges, 
that the Hespondent, professing to exercise 



the functions of his ofl^ce, but not at a probate 
court held according to law, did certain 
acts, and under color thereof" took certain 
fees. In answer to this allegation the Res- 
pondent has endeavored to shpw that this 
was a legal and regular probate court, and 
has argued strenuously in support of that 
proposition. To rebut this argument, we 
show and rely upon the fact, that at this 
supposed court, the register was not present,, 
that he was not summoned or notified of the 
hoklrng such court, that nq special register 
was appointedi nor does it appear that a case 
existed authorizing the judge tfi appoint 
one. Unless a probate judge ean be con-, 
sidered as always holding his court, at all 
times and places, the ai^ticle alleges, enough 
to show /^i»a ^cte, that this proceeding 
did notiake place at a probate court. Then 
the burthen is upon the Respondent, to show 
the regularity of these proceedings, and to 
prove that such coqrt was regularly organ- 
ized and legally held. Unless this is satis- 
factorily established, we maintain that the 
taking of any fee under color of these pro- 
ceedings was illegal and extorsive \ 
Before proceeding to the further considsra- 
tien of this article, respecting the amount of 
fees taken, it seems proper shortly to advert to 
an argument, which if well founded would put 
an end not only to this, but to all the other 
articles, founded upon the allegation of tak- 
ing illegal fees, and indeed would deprive 
this Court of its jurisdiction in all cases of 
extortion by judicial officers. The position 
is, that the taking of fees, is an' act done by 
the Respondemt in his individual and not 
judicial capacity ; and therefore if excessive 
and illegal, ahhough an act of extortion 
which might be punishable by indictment, 
yet is not official misconduct punishable by 
impeachment. It is stated that this propo- 
sition is founded- upon reasoning so abstruse 
and technical that it is difficult to compre- 
hend and illustrate ft. It ratli^r however 
appears to be so extraordinary and untenable, 
that it is difficult to iiod argument to sup- 
port it. / 

This position is founded upon an authority 
(Rextxs.Loggen) which I cited, the other day ; 
but it will be found on examination, that the 
authority does not by any means support the 
proposition, which it is relied on to establish. 
The defendant in that case, Dr.Loggen.was 
indicted for extortion, in taking a fee for the 
probate of a will which had been before proved 
in tl^ prerogative court, such second pro- 
bate being held to be unnecessary and use- 
less. One ground of defence was, that he 
was acting in a judicial capacity, and if he 
made a mistake and decided wrong, still it 
was an error of judgment, for which he 
could not be responsible. The objection 
was overruled, on the ground that the taking 
the fee, whidi was the gist of the charge 
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was a n^inisterial and not a jadicial act, and 
if he took a fee when none was due, he was 
responsible. This authority warrants the 
distinction between the judicial and miniS'- 
tetial act. But this distinction will not aid 
the Respondent. His learned counsel seek 
to establish the distinction, between his indi- 
vidual and official capacity, and unless the 
authority establishes this distinction, it can- 
not avail him. But so far from this, it direct- 
ly establishes the contrary, by holding that 
tlie takkig of the fee in the c^e cited was 
a ministerial act of the officer. But the 
ministerial as vreW as the judicial acts of an 
officer, are equally official acts ; and a jiulge 
Iberefore whether he acts corruptly in the 
one character, or oppressively in the other, 
is guilty of misconduct in office, for which 
he is answerable in this Court upon articles 
of impeachment. 

Supposing however that the same busi- 
ness bad been done at a regular probate 
court, then we contend that the amount of 
fees demanded a d received by the Respon* 
dent, was greate ban allowed by law ; tak- 
en and received under color of office, and 
therefore cxtorsi/ . 

When the law has annexed a fee to a 
particular* serviee, the officer is undoubtedly 
bound by it. And t is immaterial xvhether 
the statute contains negative words or not. 
It imposes a penalty on taking higher feet, 
than those prescribed, which is equivalent to 
any prohibitory w.>ids, which could have 
been used. Some ( mputations have been 
made, for the pur cse of showing what 
would have been the egal fees,for the ser- 
vices stated in this article. But one ground 
of complaint is, that the fee bill has been 
habitually disregarded, in estimating these. 
The register states that he has been four 
years in office, and that he does not know, 
how^ihe usual aggregate of fees is made up, 
and' if he were called on for a bill of the 
items, he could not give it. It has been 
ur|:ed, that tliis article is defective and in- 
sufficient, because it does not state what 
would have been the Respondent's legal 
fees, thereby shewing the. excess taken. — 
The impossibility of doing this, has arisen 
from the loose ant) improper mode, in which 
the Respondent himself has conducted this 
business, more particularly at the special 
courts, to which these charges relate. At 
these courts, the judge has claimed and re- 
ceived, not only bis own fees but the Regis- 
ter\ the latter of which arp^ in some degree 
uncertain, being not only for services done 
at the time, but to be done afterwards, and 
for some of them, as for recording and cop- 
ying, the compensation hpro rata. But if 
the Courtis regularly constituted wtthout a 
register, why charge any fees for register ? 
or why charge the full fees as if he were 
present ? I am told from the oth^r side.be- 



cause, he has as much to record. True 
but recording is not the only service, requir- 
ed of him, and for which fees are claimed 
and paid ; but he has services to perform ib 
court, in drawing up papers. And the full 
fees are claimed for the register though ho 
is not present, and does not perform the ser* 
vices. It is this practice of demanding and 
taking fees, in the gross, without distinguish- 
ing the particular services, for which thejr 
were taken, and without distinguishing those 
of the judge and register, which renders It 
impossible in any given case, to state pre- 
cisely what should have been the legal fees* 
Showing it to be clearly excessive is suffi- 
cient. Another principle, upon which we 
rely is, that ^hen the law requires the per- 
formance of a service, to whidi a fee is an- 
nexed, all auxiliary acts, necessarily inci- 
dental to the performance of the principal , 
service, are included, for which no addition- 
al fee can be lawfully taken. Any other 
construction would lead to intolerable ex- 
tortion, against which it would be impossi- 
ble even for the legislatureMo provide any 
security ; because scarcely any act of offi- 
cial duty, is so simple, that some inciiiental 
service might not be required, for which 
an officer might claim fees. 

That when new and distinct services are 
required of an officer, detiving his compen- 
sation wholly from fees, and to which servi- 
ces no fee is annexed, such officer may 
lawfully claim and receive a reasonable fee, 
is a proposition against wiiich I am not dis- 
pose#to contend. And a remark, which I 
made on a former occasion I apprehend has 
been somewhat 'over-stated. I observed 
that a case might be supposed, where the 
Legislature might impose new duties, on an 
officer, without intending to allow addition- 
al fees, on the ground that the aggregate of 
fees would be considered as an adequate 
compensation for the aggregate of services. 
And I illustrated this remark, by alluding 
to the habitual practice of imposing new du- 
ties on officers paid by salary, without in- 
creasing such salary. I agree however that 
such would not be the construction, unless it 
should appear to, be theantent of the Legis- 
lature. 

But although the law may req)jire such 
services, and annex no fee, it would b& a 
loose and dangerous doctrine, to hold that 
such officer, might charge ad libitum^ more 
especially when fees for such services, are 
mixed with the legal fees, and the whole 
taxed atone sura without distinction. The 
officer must demand a reasonable fee onlv 
at his peril ; and in determining whether 
reasonable or not, a reference to foes allow- 
ed for services mo^t nearly analogous, would 
affi>rd a safe and useful rule. 

It is stated by the register, that the usual 
fees {of Judge and Register, on whiftis cal* 



186 



TRIAL OJ? J^DOE PRESCOTT. 



led a set of fldixihiistration papers, to wit, 
petition, decree, lettter, warrant orapprais- 
nient and blank notices is |3,60. It is sta- 
ted by the witness Mr. TarheU, that in the 
present case, he paid for the same services, 
|5,58. It was very properly oonceded, that 
the stnallness of the siiin, if taken wilfully 
and corruptly, is rather an aggravation than 
an excuse for the offence. It is by small 
and almost imperceptible eneroachments> by 
demands, too insignificant, in the Arst in- 
stance, to be an object of remark or opposi- 
tion, that great abuses creep into public offi- 
M9. As to what are reasonable fees, ^ve 
think the Respondent's own practice for a 
course of years, is at lenst good evidence of 
his own construction of the law ; and there- 
fore when ii is proved that he has exceeded 
in his demand, the sum usually taken by 
himself, it is conclusive evidence of extor- 
tion, unless he can show some good and sat- 
isfactory feason for the difference. We 
complain, that allowing for the sake of ar- 
gument, that he has a right to construe the 
law, in determining what is a reasonable 
fee, yet that he has violated the law thus 
prescribed to himself. When we find the 
Kespondent, uniformly charging a certain 
sum for certain services, in open, public pro- 
bate court, for a course of years, and for the 
same services done hiore privately at his own 
ofiice,uniformly charging more,thougb appar- 
entfy according to no settled rule, it raises a 
suspicion of corrupt and oppressive conduct, 
which it is incumbent on him to remove. Let 
OS (hen proceed to examine the reasAis as- 
signed for this difference. The first is, that 
the latter is attended with additional expence, 
because duplicates of papers must be made 
to enable the register to make up his record. 
This appears plausible, but is not supported 
in fact. It is manifest that no copy need be 
kept, ^except of tho^e pa{rev?, which issue 
from the office. The originals of nil others, 
ire retained by the Judge. In the case sup- 
posed, one paper only emanates from the of- 
fice, namely the letter of administration. 
For granting the original of that paper, the 
law allows 20 cents ; a copy therefore could 
not reasonably be charged at J>1,98 . I am 
told Hiat the warrant or appraisement issue* 
from the office ; if is true it does so, but \\ is 
Testified by the register, thutlhat docjiimcut 
i54)ever recorded, till it is returned with the 
fhventory, and therefore iliut it need not be, 
and in fact in these cases, is not copied or 
taken in duplicate. 

Another cxc!tse is, that the holding of a 
special court is a new call on his time and 
aitetitioij, or in other words, that it is more 
troublesdnie tuid laborious, to perform the 
same oracial duties at hisjjfiicc, ih.'in in or- 
dinary probate coint. I deny the truth of 
this position in point of fact. The witness 
S!nt#?s that he wj»s accustomed to write a line 
to the RespoiKJent, or call on lijm to know 



when it would be conf enieat for him to at- 
tend. This course, enabled him to appro* 
priate his leisure time, to the duties of his 
office, and to dispatch them with more eas« 
and facility, than when pressed with the gen- 
eral mass of probate business. But if true 
in point of fact, this would form no excuse. 
The law is uniform with regard to the fees, 
whether the services be performed at one 
time and place or another ; and the judge 
can no more make this an excuse for ex- 
ceeding the lawful fees than that of travel*^ 
ling to a remote part of the county. The 
law annexes the fee to the service done in 
probate court ; if therefore the court was as 
contended, a regular probate court, the law 
with all Us allowances and prohibitions, at- 
taches to the services done there, and be- 
comes Ji>indine; and obligatory on the Res- 
pondent. Itthis excuse should be deemed 
unavailing, the Respondent is (heirdriven to 
the broad, but as I apprehend datigerous and 
untetiable ground, that the law having in- 
vested him with the discretionary power of 
holding special coutts, at such tiroes and 
places, as the accommodatioiv-of the coia,- 
munity or the interest of individuals may 
require, he may lawfully take money to in- 
duce htm to exercise this diseretioA, in any 
particular case. In other words, that tb*- 
Ijjgh Judicial discretion vested in bim by 
law, for purposes of public convenience, may 
be made slibservient to his own private 
emolument. It is maintained that if a court 
is held for the accommodatioa of an indi* 
vidual suitor, the judge may lawfully take a- 
ny sum for such accommodation, which he 
may. think reasonable. Where is this doc- 
trine to stop, and to what corruption and 
abuses, would it not lead ! A judge posses- 
ses large discretionary powers, in other ca- 
ses, to which, if correct, the same reasoning 
tvould apply. He may adjourn, at sucit 
time as he thinks expedient. Supposing on 
the first day after opening his regular court, 
in a remote part of the county *ihen there 
isH' press of business, he should think fit to 
a()jom*n, on the ground that his private busi- 
ness required his attention. Might he 
lawfully receive a large sum of money of the 
suitors, to induce him to exercise his discre- 
tionary power and continue his court ? In 
short, if business ;^t the special courts, is to 
be paid for liberally, and upon a scale of 
what the judge might think reasonable for 
extra time and attention, and business at 
regular courts of probate is paid for accord- 
ino: to the humbler standard of the feo-bill, 
would it not soon be in the power of the 
judge to render the transacted business in 
the latter comts, so irksome and vexatious, 
as to induce all suitors to resort to the spec- 
ial court without regard to the enhanced ex- 
pence ? If a Judge of Probate, may sell his 
discretion, and turn his judicial power to 
profit, vvby may not the same thing be d.bnc 
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by the judges of common law courU ? It 19 
no ans\Ver to say that they are paid by sala- 
ries, and not by fets. They ar« bound to do 
their duty, and they have an equal right to 
«ay, that they will do no more without com • 
l>ensation. They too have large discretion- 
ary powers, ^nd by •adjournment may bold 
sessions at such times and places, as the pub- 
lic good requires. Suppose an individual 
suitor, having an important cause, depend- 
ing upon the decision of a question of law 
/before the Judges of the Supreme Court, 
should pay tiiem a fee to induce them to 
hold an extraordinary session for his accom- 
xiiodation. It would be no apology to say 
that such individual could well afford to pay 
the extra sum, that in fact it would be for his 
advantage to pay it, rather than watt the de- 
lay of the ordinaiy course of busiaess. Such 
a transaction it is quite manifest, would fix a 
stigma upon the reputation of the court, 
which years of the purest administration of 
justice, and the most assiduous discharge of 
official duty, could not obliterate. The true 
principle is, that when discretionary author- 
ity is vested by law, in a high judicial of- 
lice, be is bound to exercise it singly with a 
regard to his sense of public duty. 'Iti the 
case of holding a court for instance, if a case 
happen in which be thinks it his duty, pur- 
suant to the power giveu him by law, to hold 
such court, he* is bound to hold it, and to re- 
ceive such compensation as the law provides, 
and no more ; if he does not think it a duty 
incumbent' upon him to hold such cowt, 
without regard to profit, it would be an a- 
buse of hi& power to hold it at all. I have ; 
dwelt the longer on these alleged excuses,! 
for taking excessive^ fees at special courts, ' 
beyond those usually and uuifurinly taken 
at ordinary courts, because they apply to 
the whole class of laws, stated in these arti- 
cles. I hold therefore ihat^f there iiad been 
a distinet agreement and understanding, be- 
tween the judge and suitor, that an addi- 
tional compensation should be^ allowed lor 
transacting business, at a special court, such 
agreement would have been unlawful and 
corrupt, and on the part of the judge an act 
iif £(ross official rnisconduct. B\\i in the case 
stated in this first article, it is proved that no 
such agreement or understanding existed: 
Mr. Tarbell on examination stated that be 
wus not aware that he was to pay any thing 
more than the usual, regular and legal fees. 
He paid the sum of J(5,58, being the sum 
claimed by the Respondent, as and for pro- 
bate fees. Whatever ground the Respond- 
ent may now claim to have had, for charging 
extra services, he made no such claim at the 
time, he demanded and received the whole 
Sinn stated, as o$Scial dues, being more tiian 
the sum allowed by law, or by his own cor>- 
str notion of the law ; this evidence 
therefore fully establishes the oftence charg- 
ef. For tke sake ef precision; I have con- 



fined my remarks principally to the case of 
the first' charge of jl5,58. It will however 
be recollected, that the witness paid in tho 
whole, the sum of ihirty-two dollars and 
seven cents ; that it was stated by the Reg- 
ister that the usual fees for the like services, 
would be j24,67, making an excess of J[7,40. 
These ^re all the remarks I have to make 
in relation to the first article, except a sin- 
gle observation upon the subject of a receipt. 
The witness states that he could not recon- 
cile the sum paid, with the fee-table, that be 
asked the judge for a receipt, which he de- 
clined giving him, saying be did not care to 
give one, or it was not usual. He states 
that he does not know that he used the word, 
" items,** or " particulars,*' but he wanted a 
receipt to show what sum he had paid, and 
what he bad paid it for. He had a right to 
demand a bill of particulars, he did ask for 
a bill, and it is a reasonable conclusion that 
he asked for such a bill as the law entitled 
him to receive. If the Respondent declined 
or evaded giving it, we leave it to this Court 
to say, whether ^uch denial proceeded firom 
a consciousness that he had taken higher 
fees, than the law allows, and that sach bill 
would not bear examination. 

Mr. S. proceeded to state the charge in 
the second article and recapitulate and ap- 
ply the evidence, with a view of showing 
that, the sum of 5^9,10, or $32,10 was de- 
numdod and pai<4, as probate fees ; that thei 
usual charge for like services was $\9fiO; 
Miat it was not necessary to retain copies of 
any ttnpes, except the three letters of guar- 
diansnip ; ih.u 20 cents each only could be 
charged for them if originals ; that it would 
be unreasonable to charge mor» for copies 
making in the whole $20,40 ; that the at- 
tempt to excuse the excess as a sum takqn 
for counsel was probably an after-thought 
resorted to, for the purpose of this defence ; 
that siipposing hhn to have a right to charge 
for counsel, sitting as a judge, his claim 
would be oti the town of Pepperell at whose 
instance it was given, and not on the pau- 
pers ; that in point of fact, no claim was 
loade for compensation as counsel ; that the 
whole sum was demanded and received, as 
and for probate fees, and was therefore tak- 
en corruptly and extorsively. 

At 20 minutes past 1 o'clock the Court 
Was adjourned to half past 3 in the'afi^r* 
noon. 

APTSRSIOQN. 

After the usual mes«iJges between the two 
Houses were delivered, ihe Court was open- 
ed, and Mr. Shaw resumed his argument 
by endeavouring; to show that the third arti- 
cle was similar in chMracier, except that the 
excess of fees tak«?n was somewhat larger 
than in the other cases. The wliole amoiiut 
receivfkd wa» 344,70, forjiervigos, '.vlijt-h uu- 
cording to tho us.^^l, ruetWof char^irg v«»u!« 
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amoont to f83,S5, making an excess of 
111 1,85. 

Mr. S. proceeded to make similar remarks 
upon tlie 4th and 5th articles, observing 

£»qeraily, that though there appeared in all 
ese cases an excess of fees taken,beyond the 
accustomed charges, yet there appeared to 
be no uniform mode of charging. These 
witnesses having severally been asked, 
whether they made any complaint of op- 
pression, Mr. S. remarked that executors, 
administrators and guardians are not the 
persons principally injured, that they act 
merely in trust for others, whose complaints 
cannot be heard ; that in general they are 
not supposed to know whether the fees 
claimed by a judge are right or wrong ; 
that so long as they are assured of having 
•uch charges, all awed in their accounts, it is | 
not to be presumed that they would com- 
plain ; that their acquiescence therefore af- 
fords no proof of the correctness of such 
ebatges. Mr. S. then proceeded as follows. 

I beg leav% Mr. President, for purpo]$es of 
convenience, now to consider the 7th arti- 
cle, embracing a class of cases, which in 
my bumble view demands the deliberate at- 
tention of this Court. The article alleges 
that the Respondent, sitting and acting as 
judge, acted as the attorney and counsel of 
Samuel Whiting, a guardian accounting be- 
fore him, and for his services as such attor- 
ney, unlawfully and corruptly demanded 
and received the sum of fifteen dollars, and 
as judge, allowed the same in said Whiting^s 
guardianship account. 

The Respondent in his answer has en- 
deavored to jnstify this proceeding on the 
ground that until the passing of the late law, 
a judge of probate had an unlimited right to 
act as counsel und attorney, for execu- 
tors, administrators atd guardians, appointed 
by and responsible to bimself, not merely in 
other cour^, but in matters pending before 
him as jud^e, unless in cases where adverse 
parties were in actual litigation — in judicial 
controversy before him. From the correct- 
ness of this position I must beg leave to dis- 
seut. I have already remarked upon the 
supposed distinction between the conten- 
tious and the amicable jurisdiction of the 
probate court, and have endeavored to show 
that this distinction in the jurisdiction of the 
ecclesiastical couits of Great Britain, Is not 
applicable to the courts of probate, in this 
Conimonwealih. In nearly evety case 
pending before a judge of probate, aitiiough 
there may not be adverse parties, present, 
there are adverse interests existing. Every 
allowance to a guardian o% oihei* person 
rendering an account, is a*<liminution of the 
fund, hoiclen by «uch person as trustee. It is 
peculiarly the province and duty of the judge, 
to protect the interest of the minors, heirs, 
creditors, ^nd other persons interested in 



those funds* AH of them thougti in tnost 
cases, from their helpless and imbecile con- 
dition, they are unable to appear and assert 
their rights, have interests adverse to those 
of the guardian or other trustee, upon 
which interests the court is to adjudge. You 
have been called upon to consider the rela-. 
tive situation of the parties in such 
case. When a guardian, for instance, is ap- 
pointed, he is to give bond to the judge for 
the fahhful discharge of his duties, and tlia 
judge is legally authorized and required to 
call him to an account, for all his expendi- 
tures and other official acts. If he pavs 
money of his ward for legal advice, he doe* 
it at the peril of being able to satisfy the 
judge, that such expenditure was proper and 
justifiable. It is not by bare possibility only 
that such official acts are to come before the 
judge ; if he continue lo hold his office, they 
must necessarily come before him, for his ju- 
dicial consideration. He will then be called up- 
on, in the absence of parties adversely interest- 
ed,whomlhelaw regards as incapable of asser- 
ting their own rights, impartially to adjudicate 
upon the fitness of proceedings, which be, in 
another capacity, has himself advised and 
directed, for the doing which he has been 
retained and paid, and is moreover to de- 
cide upon the reasonableness of his own 
compensation. Besides, it is to be consider- 
ed that the judge has an unlimited power of 
making allowances to the guardian, for bis 
own services. If then the guardian may^ 
retain and pay the judge without limitation,^ 
and the judge may lawfully make allowan-' 
ces ad libitum to the guardian, and the whole 
may be charged upon ihfe funds of the in- 
fant or lunatic ward, and the accoimt is to 
be settled and closed by the judge and guar- 
dian alone, does it not present a temptation 
TO collusion, to which no man of honourable 
feelings would expose himself, and which 
cannot be warranted by law ? No sir, a man 
who permits himself to be retained by 
another, is thereby disqualified from acting 
judicially upon his conduct. He is dej rived 
of that perfect independence, that equilibri- 
um of rtlind and feeling, which are tiis^en- 
tial to the pure, upright and impartial ad- 
ministration of justice. If the Respondent 
* by being retained ai\d taking lees as ccunsel, 
in this and the like cases charged, has v\ ilful- 
ly and repeatedly, and I may say almost 
habitu^illy violated the duties of his office, 
whicli lie is sworn to discharge faithfully and 
impartially, he is as manifestly guiJty of 
misconduct «nd mal-adminislration in of- 
fice, as if he had violated the most positive 
enactments of the statute law. 

With regard lo the accusation cpntained 
in the s'«xth article of this impeach:; tnt, it 
does unquestionably charge the Res,;- ndent 
with an offence of a most grave an:l >erious 
character.. And if we have in an/ c>gre% 
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duly appreciated the nature of this charge, 
and the weight of evidence brought in sup- 
port of it, we believe it to be most substan- 
tiully proved. There may perhaps be a mis- 
take in date as to the fir^t retainer. But 
the substance of the charge is, that being 
judge of probate, he was retained, in fact 
acted as counsel and attorney, drew a petition 
and instituted proceedings before himself, in 
a matter in judicial controversy, of great in- 
terest and importance to the parties, render- 
ed an interlocutory decree upon these pro- 
ceedings in his judicial capacity ,'and assign- 
ed a day for entering a final judgment, for 
which services, after these proceedings were 
finished he received a fee of fifty dollars. 
The answer to this grave ciiarge is, that al- 
though these proceedings were in the form 
of judicial proceedings, yet in fact that they 
were had by agreement and consent of par- 
ties, with a full knowledge that the Respon- 
dent could not with propriety take judicial 
cognizance of ihe subject ; that he inform- 
ed them, that he was iadisposed so to do ; 
that notwithstandfng such notice, they know- 
ing his situation as attorney for one of the 
parties, consented to his appointing and 
swearing the appraisers, and to all the pro- 
ceedings in the case. Unless this excuse is 
fully and satisfactorily established by the 
Respondent, on whom for this purpose the 
burthen of proof rests, the charge jreinains 
without answer and without justification. — 
The r^ply made by the Managers, to this ex- 
cuse, is that in point of law, there was no 
necessity of bringing this process before the 
probate court ; that both the C. P. and the 
Sup. J. C. had original concurrent jurisdic- 
tion of the case, in either of which courts 
tiie same proceedings might have been in- 
stituted ill the 'first instance ; that in fact, if 
the parties were agreed upon the subject of 
this partition, no legal proceedings, either 
formal or actual were necessary to carry 
such agreement into efFact ; that the alleged 
agreement is an unusual and extraordinary 
one ; that it is not recollected by either of 
the witnesses now before this Court who 
must hav e been the parties to it, had any 
such agreement existed ; on the contrary, 
that they do recollect circumstances totally 
inconsistent with the existence of such an 
agreement ; that although a final decree 
was not made, yet a decree upon the main 
question was in fact made and entered up, 
and a day assigned for a final decree ; that 
the imperfect recollection of one witness not 
immediately concerned as to an agreement 
and compromise, m&y be satisfactorily ac- 
counted for by the fact, that at a late stage 
of the proceeding and just before its final 
termination in a judicial course, the sub- 
ject was settled by an arrangement then for 
the first lime mutually agreed on, and this not 
$n account of the delicate situation of the 
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judge, but with a view to prevent the prop- 
erty of one of the parties from being subject 
to attachment. The solemn proceedings or 
a court of justice, duly recorded, are to be 
t^ken, prima facie at least, te be what they 
purport to be. The cause in question, ap- 
peai;:s to have been conducted in the usual 
course of causes in judicial controver>y ;— 
and there is no evidence in the case, to war- 
rant the extraordinary character attempteii 
lo be given to it, by the Respondent. la« " 
deed, the amount of the fee alleged and 
proved to have been taken by him, is sui&- 
cient lo prove that it was not a case of inert 
adjustment by agreement of parties. Th# 
necessary inference is, from a full jBxamina* 
tion of the evidence, that no such notice 
was given to the parties of the Respondeiu's 
situation, that no such uipdf'rstanding and 
agreement subsisted between them as set 
forth in his answer ; and that the evidence 
of this alleged excuse, has entirely and com* 
pletely failed » 

Without dwelling upon the several inter* 
mediate charges the evidence of which i$ 
fully before the court, 1 shall proceed at once 
to the consideration of tlie 13th article of 
this impeachment. My learned friends 
have widely differed, in their view of this 
article. One of them maintains that it im« ' 
putes no substantial charge of guilt ; whilst 
another asserts, that the facts here alleged,. 
if proved ^% a stain upon the character of 
the Respondent, which must render him for- 
ever infamous. Without attempting to rec- 
oncile this difference, permit me Sir, to state 
the case, as proved. Col. Alpheus Ware, as 
guardian of one Breck, a person non com^ 
poSi made out and prepared his guardian- 
ship account, for the purpose of settling it 
with the judge of probate, charging himself 
with certain property, claiming credit for 
services and disbursements, and stating a 
balance in his hands. This account he 
properly submitted to the selectmen of Sher- 
burne, as a party having an intWest therein,- 
because the ward and his family were, or 
without this property would be paupers, for 
whose support that town was liable. Upon 
this account the Selectmen of Sherburne, 
wrote a certificate, stating that they had ex- 
amined it, were satisfied that it was just and 
ought to be allowed. This account Ware 
carried to the Judge, who passed it as it then 
stood, passed a decree which is in the case, 
stating that the same was allowed as assent- 
ed to, or approved by the Selectmen of 
Sherburne, ordered it to be recorded, and 
delivered it to the Register for that 
purpose, who gave the accountant the 
usual cextificate stating the balance of Ijhe 
accounts A. conversation then took place, 
between Qrout, one of those selectmen, 
Wate and the judge, respecting the estate 
in guestioa in consequence <S which this 
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B,espondent thought himself entilled to a 
fee of S5 f»om Grout as the representative 
9f the town of Sherburne, because that 
town, as before stated, was interested in ihe 
fond in the hands of tlie guardian. Grout 
refused to pay this demand, for reasons 
st.iied in his deposition, taken hy ihe Res- 
pondent ; refused to consent that Ware 
should pay it and charge it in the^ account of 
his ward. Subsequently, upon Ware's con- 
senting to pay itjthe Respondent interhn«d it as 
a charge allowed in the account already set- 
tled and passed ; altered the balance to con- 
form, HTid rendered ^-decree or suffered the de 
cree already lentered to stand, importing as it 
now does,ihatl5e account was approved by the 
selectmenofSherburne. This isthe exact state 
of the cisefwiihout relying on any of those 
circumstances, whic are supposed to give a 
coloring to the transaciion ; and in whatev- 
er form the story is told, this is the sub- 
stance. We have been strenuously called 
on lo state what offence this is to be denom- 
inated. The offence consists in altering and 
thereby falsifying a paper, signed hy other 
person^ having an interest therein, without 
their consent, and expressly against the 
consent of one of them, in a maieriai part, 
and thereupon wilfully and corruptly enter- 
ing a decree false in point of fact. By what- 
ever appellation other gentlemen may think 
proper lo denominate this offence, we call it, 
and it is sufficient for the purposes of this 
prosecution to call it, a great misprision— a 
niisderneanor- misconduct and mal-admin- 
istration in office. . . , r r 

Mv learned friends, in. their defence ot 
the Respondent upon this article appear to 
have relied principally upon impeaching the 
testimony of the witness. Col.' Ware it is 
however obvious that all the substantial facts 
of this charge, are proved by the papers 
from the files of the probate office, and the 
testimony of their own witness Mr. Grout, 
independently of the testimony of Ware. 
The'account is exhibited, showing the in- 
terlineation of the item, and the alteration 
of the balance, in the hand-writing of the 
Kcspondent; the decree states that the ac- 
count was allowed and passed with the con- 
sent of the selectmen of Sherburne ; and 
Mr. Grout testifies that he refused to con- 
sent that said sum of five dollars should be 
paid by Ware and charged in the account. 
That the Respondent had a design to con- 
ceal this transaction from those selectmen, 
is fully proved by the circumstance of his 
irregularly inserting this item in an account 
already certified, sworn to, passed, and de- 
livered to the Register for record, and which 
in the due course of business would never 
again come before them, instead of making 
U an item in a future account, which 
must come to their knowledge, and to which 
they might and probably would object.—- 
Considering therefore the main facts of this 



charge to be fully proved, without reliance 
Upon Ware, still however it is not only due 
to the cause, but an act of justice to this 
witness, to take some notice of this attempt 
to impeach his testimony. This witness ap- 
pears to be an honest and respectable citi- 
zen brought here by the compulsory pro- 
cess of the court, to tell what he knows ; and 
his character ought not to he wantonly and 
unjustly assailed, because it happens to be 
necessary to the Respondent's defence. /He 
is said to entertain a deadly hatred towards 
the Respondent, to be actuated by feelings of 
dark, malignant, cowardly revenge. These 
are the very words. Language can furnish 
no epithets, importing a more diabolical spirit. 
Can the imputation of such a temper be 
justified by evidence, that the witness has 
expressed some anger and resentment, on 
being sued by the Respondent ? This sure- 
ly is not uncommon among parlies litigant. 
But who ever imagined, that the natural hos- 
tility between adverse parties, contending 
for their rights in a civil suit, although warm- 
ly expressed, was of such a character as would 
induce them to gratify the most savage mal- 
ice, hy 'the grossest perjury ? Is it more 
satisfactorily established by the loose testimo- 
ny that in a rec6nt conversation, the witness 
staled that he thought he could get the Res- 
pondent indicted, or expressed an opinion 
that lie was liable to indictment ? Every 
prosecutor, in lading a complaint before, a 
grand jury expresses a similar opinion- res- 
pecting the party complained against. Is 
every such complainant to be charged with 
brutal malice, to be suspected of perjury, and 
impeached and pi>onounced unworthy of be- 
lief? 

Another reason is, that if the Respondent 
is guilty, the witness was an accomplice in 
his guilt. Can this charge be seriously urg- 
ed by \he Respondent ? Docs the witness 
state any circumstances with regard to his 
own conduct, which were not perfectly ex- 
cusable under the circumstances of the 
case? A jndge, of high authority, of 
great eminen.ce and learning, presumed and 
bound to know the law, in the exercise of 
his oflScial functions and in the very seat of 
justice, dealing with a plain unlettered man, 
a suitor before him, requires a sum to be 
paid from funds under his care. Be such 
deniand and the means of urging it, ever so 
unlawful and corrupt, still such req'uisition is 
equivs^lent to the most express assurance of 
the judge, that a compliance with such de- 
mand is lawful and right. Because the wit- 
ness yielded, reluctantly indeed, and with 
some hesitation as against his own plain no- 
tions of propriety, still in as much as he did 
yield to such superior authority, in a matter 
in which the assurance of the judge was in 
his estimation a law to him, can it with any 
truth, propriety or justice be said, that he i* 
UB worthy of belief, when called to give tes- 
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timony to these facts, because by his own 
showing, he was parliceps criminis, an ac- 
complice in the Respondeiu's guili ? Agnin 
it is' said, that this is a stale complaint, that 
the witness has lain by and futborne to make 
this complaint almost six years. It is true 
that he has not made a formal complaint to 
the House of Representatives, or taken any 
measures to get the Respondent impeached. 
Perhaps there might be some weight in 
this suggestion were he now a volunteer. — 
But he is neither prosecutor nor complain- 
ant ; and he would unquestionably havd 
lain by six years longer and forever, had he 
not been authoritatively called on to give 
his testimony. It is further urged^ that if a 
witness state a falsehood wilfully, though in 
an immaterial point, no part of his testimo- 
ny is to be believed. This is no more than 
saying, in other words, that if in the course 
of the trial, a witness be proved guilty of 
wilful perjury, no reliance can be placed on 
his veracity. To this rule we readily agiee, 
but we deny that the case furnishes any 
ground fur such a charge. In all essential 
parts, his testimony is corroborated by that of 
Mr. Grout ; and in no particular u he con- 
tradicted. The supposed contradiction a- 
bout beginning the conversation is easily 
reconciled. Mr. Grout does not say that he 
began the conversation with the judge, but 
began to state the facts, and Ware inierrupt- 
ed to correct him ; and Ware stat^ss the 
same thing. Noi the slightest evidence has 
been produced against .tiie credit of Col. 
Ware, and his general reputation for veraci- 
ty. On the contrary, when one of the Man- 
agers, put a question, to that effect, to one of 
the witnesses, inadvertemly I confess, it was 
objected to, from the other side, and with- 
drawn. The rules of law will not permit a 
party to support the credit of his own wit- 
ness before it is called in question, simply 
because, when no evidence is brougitt 
against the reputation of a witness, the law 
presumes that none can be produced. In 
every point of view in which the testimony 
of the witness is considered^ I maintain with 
great confidence, that it stands unshaken. I 
feel some satisfaction in coming to this con- 
clusion, on account of the witness, though 
an entire stranger, to whom I have never 
spoken, except on the stand, because he ap- 
pears to me to h ve been treated with au 
unusual degree of harshness and severity, 
which no evidence in the case would war- 
rant ; and because the attempt to invalidate 
the force of his testimony, by charging him 
with malice and perjury was as cruet and 
unjust, as in my humble ^]pprehension it has 
proved feeble and unsuccessful. 

[Mr. S. stated at length the testimony of 
Ware, in connection with the papers and 
other evidence.] 

The evidence in support of this article, 
proves a gcoss abuse of power to obtaia a 
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sum of money from a trustee accounting be- 
fore him, under color of a compensation for 
services, which the Respondent himself con- 
sidered due, if due at all, from other persons, 
and an attempt to conceal this from the 
persons interested, by the most unwarranta- 
ble means, by the falsification of records and 
papers. It proves not only the actual guilt 
of the Respondent, but a manifest conscious- 
ness of guilt. The declaration that the over- 
seers need know nothing about it, his ar- 
rangement of the business in such manner that 
they might know nothing about it, his caUing 
for the certificate which had been signed by 
the Register and actuiiUy delivered to thft 
guardian, and altering the balance therein 
stated, in order as he remarked that papers 
might not clash, all lead inevitably to the 
conclusion, not only that tlie Respondent 
acted corruptly, but that he did so knowing- 
ly aiid wilfully. On the whole, the evidence 
produced in support of this article of im- 
peachment, fixes upon th^ Respondent, be- 
iyoild all reasonable doubt, a complicated 
'i charge of meanness, corruption and guilt. 
Mr. President, I will not detain you witii 
(remarks, upon the remaining articles of 
i charge, which will be more fully considered 
j by my learned colleague. Notwithstanding 
[ the length to which these remarks have ex- 
tended,! am sensible that I have taken but 
I an imperfect view of the de^tails of this long 
[ and complicated case. But I address my- 
self toexperienced men, toinielligent judges, 
capable of estimating the qualities of con- 
I duct, and appreciating the force of evidence. 
I We have no earnest invocation to make to 
, the Judges of this Hon. Court except that 
they will examine the Qase now submitted to 
them, without fear, favour, affection, preju- 
dice or partiality, and pronounce their de- 
cision, not according to the. momentary im- 
pulses of sympathy and compassion, but up- 
on the invariable dictates of judgment and 
reason. If sensibility should usurp the seat 
of justice, and take the place of the un- 
derstanding and judgment, laws would be 
unavailing, and all civil and social rights be- 
come fluctuating and uncertain. Justice 
might throw away her balance, for it would 
be useless, and her s*vord, for it would ba 
mischievous. If punishment and disgraco 
are to overtake the Respondent, it is because 
punishment and disgrace are the natural, the 
necessary and the inevitable cgnseqnences 
of tm pitude and crime. The Representa- 
tives of the people of this Commonwealth, 
demand at your hands no sac»;ifice of inno- 
cence ; they ask for no victim to their re- 
sentment, for they have none to gratify. If 
applying the evidence to the law in this case, 
this Court can consistently with the'oonclu- 
sions of enlightened and inflexible judgment, 
pronounce the Respoi^dent innocent, these 
Represej:Katives will rejoice to find that the 
reputation of this CojpmonweaUhy still i*e- 
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mains pnr« and unspotted. But if these'] 
conclusions should be otherwise, if this Court 
is satisfied, that the Respondent has Abused 
the powers entrusted to him, disregarded the 
fights of others, and violated his high official 
duties, the Representatives of the people do 
earnestly hope, and confidently trust, that 
this high Court, disregarding all consequen- 
ces personal to the Respondent, will pro- 
nounce such judgment on his conduct, as 
will prove a salutary example to all others in 
authority, vindicate the honour and secure 
the rights of this Commonwealth, and ena- 
ble them 10 transn^it to posterity, that un- 
l)lemish«d reptitition for purity, honesty and 
integrity in the administration of justice, 
irhich has hitherto been the ornament and 
glory of Massjcimsetts. 

Mr. Shaw having been frequently inter- 
Tupted in his argument by the counsel for 
the Respondent, to correct supposed mis- 
statements, the question was taken in the 
course of his argument, whether the C/Oun- 
lelforthe Respondent should be permitted, 
instead of interrupting at the time, to notice 
what they conceived to be inaccuracies af- 
ter the argument on the part of the Mana- 
gers should be gone through. It was decid- 
ed in the affirmative — 

Yeas — Messrs. Bourne, Ruggles, Clark, 
Moseley, Doolittle, Rantoul, Whittemore, 
Sullivan, Eastn^an, Bigelow, Alien, Tufts, 
Parker, Williams, Gardner, Hunnewell, 
Welles and Brooks — 18 

Nats — Messrs. Thomas, Reynolds, Ly- 
man, D\vight, Hyde, Pickman, Bartlett and 
Varnum— 8. 

Mr. Shaw concluded his remarks at 20 
minutes past 5, and was succeeded by Mr. 
Dutton. 

Mr.DUTTON. Mr. President,afterairial, 
that has exhausted the patience, if not the 
strength of all concerned in it, it has become 
oiy duty to make some remarks, both on the 
law and the facts, in closing this cause on 
the part of the House of Representatives. 
It is not mv intention to travel through the 
whole of this case, and if it was, I have not 
strength enough to execute it. It is a relief 
to me, however, to feel, that this is not nec- 
essary, after the able argument^ of my 
learned associates, and that I might with 
great confidence leave the cause to the judg- 
ment of this Honourable Court without fur- 
ther illustration or remark. 

It was said by the learned Gentleman who 
opened the Respondent's defence, that he 
bad greatly suffered in his feelings and rep- 
utation by the publicity of this prosecution. 
This may be true ; but whatever the extent 
of this evil may be, it was incident to the 
impeachment itself. A committee of the 
Hause reported a statement of facts ; on 
these, the House, ordered aiticles, to be 
fiamed — these were publicly read and car- 
ried to the bar of this Court. The Respond- 



ent was summoned to answer, and had time 
and opportunity to make his defence. All 
these proceedings were necessarily public. 
His accusers have been brought into Court, 
and examined face to face, and he has been 
fully heard bj^ able and learned Counsel. I 
am not insensible to the power of eloquence, 
nor will I withhold my humble tribute of 
admiration at the fidelity, learning and abil- 
ity, which have been exerted in the Res- 
pondent's defence. I rejoice at this; for 
whatever may be the result of this trial, it 
never can be said that he has not been ably 
and powerfully defended. 

An allusion has been made to t)ie over* 
whelming power of the prosecutors. The 
House of Representatives do not pretend to 
any other power j^or to exercise it in any oth- 
er way than the Constitution prescribes. In 
impeachments, they act as the grand inquest, 
of the State, in the name and behalf of the 
whole people ; and whenever a case occurs 
which justifies their interpositir)n,it becomes 
their duty to present it. As guardians of 
the public morals, as exercising a superviso- 
ry power over the conduct of men in office, 
they are bound to take notice of all miscon- 
duct and mal-administration in office. In 
the first instance, the proceedings are neces- 
sarily ex parte, and \t prima facie, a strong 
case be made out, they have no choice left ; 
they ought to make presentment ; and as of- 
ten as this occurs, it is to be hoped that the 
House of Representatives will always have 
the firmness and the patriotism to do their 
duty. The people have a deep interest in 
the administration of justice ; it should not 
only be pure and upright,* but unsuspected. 
Whatever tends to diminish or shake the 
confidence of theeomrnunity in the integri- 
ty of a judicial officer, ought not to be suffer- 
ed to circulate without inquiry ; for any 
loss^ of confidence in the judicial department 
of the Government %vould be a public calam- 
ity. Statements and circumstances there- 
fore, which implicate the jgdicial purity of 
any mati, which tend to deprave the public 
sentiment and opinion, ought to be brought 
to the test. The government itself lives and 
acts by the force of opinion ; and it is of the 
last importance that this should be enlight- 
ened and uncorrupted. OiTr whole system 
is as much an experiment in morals as poli- 
tics ; and if ever this motal force is lost, all 
is lost. It will not be denied in this case, 
that enough has been proved to put the^Res* 
pondent to answer ; and if he has been able 
to satisfy this honourable Court that he is 
not guilty of the of]pg{|ces charged upon him, 
he will, of course bb acquitted, and I trust 
restored to all the respect and confidence« 
which, as a citizen and magistrate he enjoy- 
ed before this prosecution was begun. 

The constitution provides, that the " Sen- 
ate shall be a Court with full authority to 
hear and determine all impeachmeBts, made 
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\>y the House of Representatives^ against 
any officer or officers of the Commonwealth, 
for misconduct and mal-adniinistration in 
their offices." What .then i^a Court of Im- 
peachment ? What is its jurisdiction, its 
powers and modes of proceeding ? Where 
must we go to learn the law and practice of 
impeachments ? To England, the country 
from whence the great principles of civil 
liberty as well as of law are derived. Our 
Court of Impeachment is formed after the 
model of the high Court of Impeachment in 
Great Britain. There the House of Lords 
is the Courts here by an obvious analogy, 
the higher branch of the Legislature ; there 
the House of Commons impeach, and here 
the House of Representatives, the must nu- 
merous and popular branch of ihe Govern- 
ment. In one sentence, the Senate is made 
a Court of Impeachment ; all the inci- 
dents, rules and forms of proceeding there- 
fore appertaining to such a Court, are also 
recognised and established. They become 
a part of our law, and as such, ought to be 
preserved, with as much care as any other 
part of our law. Whatever then is peculiar 
to a Court of Impeachment as to its juris- 
diction, its rules and its forms, is as truly 
established by this clause in the Constitution, 
as the trial by Jury is, in a common law 
Court. Suppose the Constitution had pro- 
vided that there should be a Court of Chan- 
cery in this State ; it would follow of course 
that all the jurisdiction, powers, incidents, 
rules and forms pertaining to such a Court 
in England, would be established here ; and 
all this upon the plain maxim of common 
sense as well as of law, that all the inci- 
dents and means, proper or necessary to the 
possession, enjoyment pr exercise of the 
principal thing granted, or established, are 
also granted and established at the same 
time. 

\s to the rules of evidence which are to 
govern a Court of Impeachment, I agree 
with the learned Counsel who opened' this 
partofthe Respondent's defence, that they 
are essentially the same as govern Courts of 
Common La\v. A man is not to be con- 
victed because he is impeached, upon hear 
say, or upon evidence not under oath, but 
upon the highest evidence the nature of tiie 
case admits, in the form, and under the 
sanctions which belong to other Courts. 

I also agree with the same learned Gen- 
tleman, that the same legal notions of crimes 
and offences, are as substantially to be re- 
giirded in this Court, as in any other. I ha^e 
nb conception that the law is to be disre*- 
garded, or perverted ; that the nature of of- 
fences is to be changed, or that any of those 
great legal or moral distinctions, which have 
been recognised and acted upon in Ejigland 
or in this country, are to be overlooked or 
conffjunded. 

Sir, if I thought it possible that the Res- 



pondent could be coftvicted upon any other 
than legal and constitutional grounds, I 
should deprecate such a result as pregnant 
with infinite mischief to the state ; and the 
day in which I from any cause, had been 
concerned in it, as the most unfortunate one 
of my life. But I know it is not possible. 
If we cannot bring home to the Respondent 
some legal offence, some violation of law, 
this impeachment cannot and ought not to 
be sustained. We disclaim and abhor all 
notions of convicting the Respondent, on 
any grounds of supposed expediency or poli- 
cy. The books I have read, and the princi- 
ples I have imbibed, have instructed me dif- 
ferently on" the subject of impeachment ; 
and Ihold it better that twenty guilty men 
should escape than that the plain principles 
of law should be violated. We do not 
stand here, as members of the House of Rep- 
resentatives, or as Lawyers, to maintain 
star-chamber doctrines ; — We are xtot the 
advocates of the oppressor, but of the op- 
pressed — not of those who do injustice, but 
of those who suffer it. 

I was at a loss, during no small part of 
the learned gentleman's argument to ^ac- 
count for the g^reat array of positions and au- 
thorities, which he brought to bear upon the 
case, a great part of which I admit to be 
sound law ; and I do not now understand 
the reason of it, unless he had some ex- 
pectation that amidst all the learned dust he 
raised, his client had a better chance of 
escape. 

Our constitution provides that the " Judg- 
ment of the Court, bhall not extend further 
than to removal from office, a-nd disqualifi- 
cation to hold or enjoy any place of honour, 
trust, or profit under this Commonwealth ; 
but the party so convicted, shall be never- 
theless liable to indictment, trial, judgment, 
and punishment, according to tl>e laws of the 
land." In Engl \nd it may be removal from 
office, disqualification, fine, imprisonment 
and even death. 

In England, and in this Country, the per- 
sons who have been impeached, have usual- 
ly been such as have held some important 
trust, of a public nature, or exercised some 
hiijb office, connected with the welfare of the 
State. One hundred years ago. Lord MaC" 
desjield vvas impeached, for selling the offi- 
ces of the Masters in Chancery, which was 
declared to be in violatinn of his oath as 
Lord Chancellor, and of the great trust and 
confidence reposed in him ; I'Vahen Hast- 
ings was impeached for mal -conduct as 
Governour General of India ; and in later 
times Lord MelviUe was impeached for 
breach of trust as Treasurer of the Navy, 
&tc. Cases of this sort, usually embrace a 
great variety of facts and circumstances, and 
ofien extend through a considerable period 
.)f time. Thus in the case of Judge Chase. 
He was impeached for certain official con- 
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ducr, in Delaware, Biaryland, Pennsylvania 
and Virginia. The nature .of these ot!'ences, 
indicates the proper remedy. It would be 
inconvenient, If not impracticable to punish 
misconduct in office, by a resort to the tribu- 
nals of common law jurisdiction^ 

For what offences or crimes then m.iy an 
officer of the government be impeached ? 
By our constitution, for *' misconduct and 
mal-administration in office" onlv. It be- 
comes then important to ascertain the mean- 
ing and import of these words. In the lirst 
place, they include bribery, extortion, and 
misdemeanor, which are technical words, 
well known and defined in law. They also 
have a more extended meaning, and em- 
brace a variety of official acts, which do not 
amount either to bribery or extortion. The 
word corruption, though not defined in the 
law, has an intelligible meaning when ap- 
plied to the conduct of a man in office. In 
common acceptation, it means *' wicked- 
ness," " perversion of principles," **loss of in- 
tegrity." When we speak of the corrupt con- 
duct of a judge, we do not always mean 
downright bribery or extortion. I remember 
in the trial of Judge Chase, that one of his 
counsel maintained, that by the constitution 
of the United States, a Judge could not be 
impeached for any offence for which he 
could not be indicted ; and I also remember, 
that this position was abandoned in the 
course of the trial. Cases were slated which 
wore clearly impeachable though not so cer- 
tainly indictable. As for instance — Suppose 
a Judge of Probate should open his Court, at 
the time and place provided by lavy, and af- 
ter keeping it open for an hour, should close 
it and go home, to the great delay and det- 
riment of the county. There is no law, 
which declares for how long a time he shall 
hold his court at any particular place ; and 
yet a habit of this sort would undoubterlly 
amount lo misconduct in office, for 'vhich 
he might be impeached. Or suppose a 
Judgeota common law Court should com- 
pose his jury of eleven, instead of twelve 
men ; this would be mal-administration in 
him although there is no law which declares 
that a jury shall c msist of twelve men. One 
of the Respondent's learned counsel admit- 
ted in his argument, that if a Judge of the 
Supreme Court should contemptuously re- 
fuse to give an opinion, when required by 
the Executive, in a case clearly within his 
duty, it would amount to misconduct in of- 
fice ; and yet none of these cases partake of 
the nature of bribery or extortion. The doc- 
trine therefore which the learned gentlenian 
seemed inclined to advance, that a Judge 
could only be impeached for bribery or ex- 
tortion, cannot be sustained. Now whether 
such conduct in office as I have stated, be 
indictable as well as impeachable, is of no 
importance ; it is enough for my ptir^ose, if 
it be clearly impeachable. 



I have stated that we must make out « 
clear case of some legal ofience, sonie viola- 
tion of law', before we can rightfully demand 
judgment against the Respondent ; and this 
must be of some statutory provision, or some 
plain principle of the connnon law. The al- 
legation of this offence or violation of law, 
must be according to the just interpretation 
and. true meaning of that clause in the bill 
of rights, which declares, that " no subject 
shall be held to answer for any crime or of- 
fence, until the same is fully and plamly, 
substantially and formally described to him."- 
The common law, in its true extent, is a 
great code of rules, which can be applied to 
ascertain and determine the rights and obli- 
gations of all. It is a great system of prin- 
ciples and analogies, of a moral as well as 
of a legal nature, furnishing protection for 
all sorts of rights and remedies for all sorts 
of wrongs. It embraces all the duties which 
a man owes to his neighbour ; it can always 
be brought in aid of what is morally or le- 
gally right and just ; and it provides abund- 
ant means for detecting and punishing every 
kind of fraud, injustice or oppression. This 
law is ours by inlieiitance, and by adoption ; 
it lies at the foundation of all our civil and 
judicial institutions, and ought to be preserv- 
ed by us in all its vigor and symmetry. ' 

By the clause just read from the bill of 
rights, it is required, that the crime^ or of- 
fence shall be substantially and formally al- 
leged. But what is/orwia/ and what is 8 h- 
5/anha2, must be determined by the us* al 
course of proceedings, in the court, v.'here 
the man is accused. If a man is indicted in 
a court of common law, for a felony, the crime 
must be charged with all the technical pre- 
cision, which belongs to such a court. The 
accused has a right to require of the govern- 
ment to set forth his offence with the utmost 
certainty, to state the lime, place, circum- 
stance and manner of the act, and with few 
exceptions to prove the offence as it is charg- 
ed. I. am aware that these " unseemly 
niceties" as Lord Hale calls them, have 
been the subject of regret and coniplatnt a- 
mong wise and good men, as too nnich fa- 
vouring the escape of the guilty ; — But I 
am not prepared to say that they ought to 
be expunged from our law, for they are in 
favour of life, and of personal liberty. But 
if a man is impeached, for misconduct and 
mal-administration in office, what is sub' ' 
stance^ and what \sform, must be decided by 
the rules and course of proceedings in courts 
of impeachment. The law and practice of 
impeachment must be resorted to in this 
case, for the right construction of the clause 
in the bill of rights. Some legal oflence 
must be alleged, and this must be done 
plaiidy and intelligibly, so that the person 
accused may know what he is called to an- 
swer to, and if this is done, the offence is 
substantially set forth. No man who has 
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been accused of one offence, shall be held lo 
answer to another distinct and different of- 
fence, which is not intelligibly stated. In 
the trial by impeachment, the law and the 
practice of impeachment are to govern, and 
these are as much in favour of the accused 
as of the accusers. 

As the forms of proceeding's in courts of 
impeachment, are peculiar, little can be 
found on the subject in common l&w books. 
Selden, in his chapter upon the "Judicature 
of Parliament," gives a general view of the 
course of proceedings; and Wooddeson, in a 
single lecture has compiled, chiefly from 
parliamentary precedents, both the law and 
practice of impeachment. Blackstone de- 
votes about one page to the subject, ,and 
calls articles of impeachment, " a kind of 
bills of indictment." By ihese authorities, 
it appears, that \he " articles need not pursue 
the strict form and accuracy of au indict- 
ment ; for it hri^ been ruled, that by the law 
and usage of Par«, anient, in prosecutions by 
impeachment, f )r high crimes and misde- 
meanours by wri^' g or speaking, the partic- 
ular words supposed to be criminal are not 
necessary to be expressly specified in such 
impeachments. The resolution indeed pas- 
sed in a party cause ; but it seems agreeable 
to a concession of the Lords, several years 
\before, that the Comnions might if they 
pleased, impeach in general terms" In 
Selden's Judicature of Parliament, it is said 
that the Common^ impeached Richard 
Lyons for procuring patents and licenses, 
&c. &c. and also "i'ti general words'*^ oi 
many extorticns. In the same book, page 
1597, it is said that " all the Lords, spiritunl 
and temporal, cl:iimecl as their liberty and 
franchise, that the great matters moved in 
the Parliamentiand to be moved in other 
Parliaments, in time lo come, t()uch!i]g the 
Peers of the realm, ought to be admeasured, 
adjudged, and discussed, by the course of the 
Parliament, and not by the civil law, nor by 
the law of the land." In the Isi volume P. 
Williatns, page 616, the subject is thus al- 
luded to : — "And as to what was said thai this 
being an attainder by Parliament, differed 
from an outlawry, and that the course of 
Parliament made it good ; jl was answered 
that iinpeachments in Parliament differed 
from indictments^ and might he juHiJied by 
the law and course of Parliament." 

If we examine the precedents, we shall 
find them conformable to the doctrine. The 
articles of impeachment slate certain facts 
generally, importing some oTeiice or viola- 
tion of law, without much regard to time, 
place or circumstance ; but wiili sufficient 
certainty to give the accused, distinct infor- 
mation of what he is charged. The precise 
species of crime or offence is not usually, if 
ever stated according to common law defini- 
tion ; but lie is charged with the breach gf 
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some law provided for the case, with a breach 
of trust, with a violation of his oath of office, 
with acting contrary to his duty, &.c. &c. &c. 
Such are the articles in the case of Lord 
Macclesfield, Warren Hastings, Lord Mel- 
ville and Judge Chase. The answer, like 
the articles, is very general, consisting of a 
great variety of statements of facts, ai^d rea- 
sonings upon the law ; explaining some 
things, qualifying some things, and denying 
some things ; in fine making the best de- 
fence the case will allow, both on the laiv 
and the facts. Then follows the replication, 
denying gefnerally the sufficiency of the 
answer and averring the truth of the charges. 
Such also has been our own practice in the 
few cases of impeachment, which have oc- 
curred since the adoption of the constitution, 
as it appears fron^ the records of the court. 

T|ie constitution declares, that the party 
convicted on an impeachment, shall never- 
theless be Jiable to indictment trial, judg- 
ment and punishment, according to the 
laws of the land. This provision seems to 
carry with it, a clear distinction, between a 
trial at common law, and atrial by impeach- 
ment. 

The pleadings being closed, the trial pro- 
ceeds, and we find no notice of demurrers, 
either general or special to their sufficienisy. 
After a conviction, motions in arrest of judg- 
ment or in mitigation cf the sentence of the 
court are sometimes sustained. In the case 
of Lord Winion, one of the Scotch rebel 
Lords, there was a motion in arrest of judg- 
ment, for want of certainty as to the time 
the acts were alleged lo have been commit- 
ted ; but this was overruled. 

I might safely leave this part of the case 
with the Court, on the slight examination 
which has been made of the law and prac- 
tise of impeachment in England and in this 
couYitry ; but the learned counsel for the 
Respondent have expended so. much labour 
on this subject that I am willing to go a lit- 
tle further, and endeavour to ascertain if 
some additional aid cannot be derived from 
the common law. There are two modes of 
proceeding at common law where the sover- 
eign prosecutes, which bear some analogy 
to the process of impeachment : one is an 
information in the nature of a quo warran- 
to^ and the other is an information for an 
intrusion. 

Formerly there was in use in England a 
writ of quo ivarrantd for the King, in the 
nature of a writ of right. This being found 
inconvenient, it has been succeeded, in lat- 
er times by an information, filed by the At- 
torney-General, in the nature of a quo tear- 
ranto. The form of the writ is given in 
Coke 2 Tns 279, and is very brief: A. B. is 
summoned, &lc. oslensuruSt to show, que 
warranto, by what authority, &c. &lc. The 
infurQiation is in the same brief form, and 
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IS properly a criminal method of prosecu- 
ion, though civil rights are often tried un- 
der it. We have the same pr(«cess. The 
Attorney or Solicitor-General sometimes ex 
^ffitio, and sometimes by direction of the 
Cegislature, files an information in the na- 
ture of a quo warranto^ against a corpora- 
tion, or against an iiitii idual, alleging in 
the case of an individual, some usurpation, 
and in ilie case of a corporation, some abuse 
of their franchise. In the case of the Com- 
inonweaUh vs. Samuel Foii^ler, Esq. he %vas 
called upon to show by what warranty he 
claimed to have, use, exercise and enjoy the 
office of judge of probate for the county of 
Hampden. In all these cases, after a short 
and general statement of the facts, the par- 
ty is called upon to set out specially his righ 
or title. In informations for intrusion by 
the King, the form Of which is given in 
Rustell's Entries 41S, the defendant must 
set out his iftle specially ; but if the infor- 
mation is at the instance of an individual, 
the defendant may plead generally non in 
trusU ; but if he pleaded not guilty, to an in- 
formation by the King, lie should be putoqt 
of possession immediately. This right to 
make aliei:ntions in a general form, and to 
put the party to set out his right or title 
specially is an incident of sovereignty — one 
of its prerogatives. 

The object of an impeachment, by our 
constilutmn is to remove the officer — to 
seize the ft anchise, and to grant it to anoth^ 
er, if it appears upon trial that he has for- 
feited it. The allegations are made in the 
name and behalf of the whole people ; it is 
the sovereign who prosecutes ; and it is an 
incident of this sovereignty to make these in 
general words, pliiinly, intelligibly and sub- 
stantively, I agree, but not with the tech- 
nical accuracy which pertains to the courts 
of common law jurisdiction. 

I will now proceed to submit a few re- 
marks to the consideration of tliis Hon. 
Court upon the duties of a judge of probate. 
His general powers and duties are defined 
by law, such as taking the probate of wills, 
granting administrations on the estates of 
persons deceased, — appointing guardians to 
minors and other persons — examining and 
allowing the accounts of executors, admin- 
istrators and ^u irdians, &lc. &&c. but there is 
HO express law as to his duty in relation to 
t^iose numerous little details in the ordinary 
business of his office. 

There are duties of a general nature aris- 
ing from his acceptance of the dffice. The 
acceptance itself implies an engagement, to 
fulfil all its duties faithfully and impartially. 
Ii is in the nature of a covenant, or con- 
tract, that he will execute the trust which 
the office creates, that he will perform all 
the duties, wliich its nature and object re- 
(^uires. If he rd'use to perform those duties, 



or if he performs them so ntgligently, as to 
produce inconvenience or injury, he violates 
his obligation. 

Tliere are also certain duties arising from 
the relation vrbich exists between a judge of 
probate and executors, administrators and 
guardians These persons are clothed with 
a certain legal e^pacity, by virtue of a de- 
cree made oy the judge. They all derive 
their authority from him ; and in the first in* 
stance, they are all accountable to him for 
the manner in which they have exercised it. 
There may be some difficulty in dj^termin- 
ing what his duty is in a particular case ; 
but there are certain broad lines of distinc- 
tion between which it will be admitted his 
duty somewhere lies. He has a right to 
prescribe certain officiaF forms and tu re- 
quire certain formal papers, which may con« 
duce to the orderly management of his of- 
ficial business ,* and I hold it to be his duty 
as a judge to give such information, such of- 
ficial direction and advice, as will enable 
persons making application to him, to com- 
ply with the forms and modes of proceeding 
which he himself has prescribed. These 
subsidiary acts, these official directions, are a 
part of his duty as a judge, and if be refuse 
to give them he violates the trust and con- 
fidence reposed in him. The persons who 
apply to him to take the probate of a will, 
to take letters of administration, or guardi* 
anship, need such iiYstruction and advice; 
and they usually come to him under circum- 
stances of bereavement and affliction. If 
he refuses to give them the necessary infor- 
mation, as to the forms which he has adopt* 
ed for the regulation of his own office, un- 
less they pay him as a counsellor, he takes 
an improper advantage of their situation, 
and makes an unlawful gain, contrary to his 
duty as a judge. On the other hand, it is 
not contended that a judge of probate is 
bound to write out the accounts of execu* 
tors, administrators, and guardians, or to 
answer questions of law which require time 
and examination. But it does appear tome, 
that those questions, arising in the settlement 
of an account or an estate, which can be 
answered across the table, those little auxili- 
ary services which grow out of the subsist- 
ing relation of the parties, may fairly be 
considered within the duty of the judge. 

Whatever may be the nature and extent 
of these duties, whether the outlines of them, 
which I have sketched be correct or not ; it 
is to be remarked that in addition to all oth- 
er obligations, there is superadded the oath 
of office. This is prescribed by the consti- 
tution. I A. B. do solemnly swear and af- 
firm that I will faithfully ^nd impaHiatly 
discharge and perform all the duties incum- 
bent on me as [Judge of Probate] according 
to the best of my abilities and understand^ 
i"g) agreeably to the rules and regulations 
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jbf the constUutlon and the law^^of this Cotn- 
moowealth. So help me God." Here is a 
law binding upon the conscience, as well as 
the conduct of the judge ; here is an obliga- 
tion imposed under the solemn sanction of 
an oath.. The doing any act, or permitting 
others to do it, which affects his fidelity or 
impartiality, is a breach of a must sacred 
law, a violation of his oath, and contrary to 
hts duty as judge. 

At » quarter past 6 o'clock, Mr. Dutton 
gave way to a motion for an adjournment. 
Tlie Court was adjourned to 9 o'clock to- 
morrow morning. 

SENATE. 

THURSDAY, APRIL 26. 

COURT OF IMPEACHMENT. 

' The usual messages between the two 
Houses were delivered by Mr. Rantoul, of 
the Senate, and Mr. Holmes of the House 
of Representatives, and the Court was open- 
ed at a few minutes after o'clock. 

Mr, WEBSTER. Before any further 
proceeding on the part of the Hon. Mana- 
gers, I beg leave to state to the Hon. Court, 
that lafter 10 o'clock last night a document 
came accidentally to the knowledge of the 
Respondent, showing the ancient usage of 
the coumy of Middlesex. With permission 
of the Hon. Court, I would now introduce it 
in evidence. It relates to the probate of a 
will, upon which a letter of administration 
was granted by the Respondent's predeces- 
sor, at a special probate court holden at the 
request of the exeeutor, for which extra fees 
were charged, which we^e paid by the exec- 
utor, and afterwards allowed by the judge in 
the executor's account. I presume there 
will be no objection on the part of the Hon. 
Managers to the admission of the evidence, 
as they have not yet closed their argu- 
ment. 

Mr. DUTTON. Under the circumstan- 
ces of the case, we feel hardly authorized to 
consent to the admission of it. 

Mr. WEBSTER. There could be no 
question of its admissibility, if. it had been 
offered in season. The executor is present, 
•and can be called, if the Hon. Managers 
wish it. They will have an opportunity of 
remarking on the evidence, if they think 
proper. 

PRESIDENT. Shall the question be 
taken, as to admlttjing this evl4ence? Do 
the Hon. Manaxer^stjn object ? 

Mr. DUTTON. We do not think the 
evidence material enough to persist in the- 
objection, though we consider it irregular to 
introduce it at this late period. As the gen- 
tleman is strenuous for its admission, we 
consent to it. 

Mr. WEBSTER produces a letter of ad- 
ministration, dated Jan. 18th, 1803,address- 

25 



ed to Abraham Biglow, executor ef John^ 
Foxcroft. Mr. W. read a memorandum on 
the back of It, stating the whole fees for 
probate of the will to be - - $9' Sl7 
Paid before - - . 50 
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Letter of guardianship •* - l 10 
For the judge for his trouble in 

holding a special court - 29 00 

$S19 57 

Mr. DUTTON. The executor, if pres- 
ent, had better be called to the stand. 

ABRAHAM BIGLOW called on the 
part of the Respondent, and sworn. 

ffUness, In 1802, I was m^de executor 
pf the will of John Foxcroft. There was 
nobody in bis house, except servants, and 
the heirs were desirous of having the properr 
ty protected. The next regular j^robate 
court was distant ; knowing the practice of 
holding special courts, I told the heirs I 
would apply to the judge of probate to hold 
one. In a memorandum book, I have a 
charge of postage Dec. ^9, 1802, of a letter 
to Mr. Timothy Bigelow, requesting him to 
apply for a special probate court ; and on 
Dec. 31, there is a charge of postage for a 
letter from M|r. Bigelow, enclosing the 
judge's order to the register. Jan. 18, 1803, 
there is a charge ** paid probate fees on 
proving the will, JI29,97." This is marked 
on the letter of administration. I closed 
my account in 1818, when I got my quietus ; 
being executor and guardian of one of the 
heirs, I was unable to close it sooner. 
There was a balance by the quietus of $19,02; 
the amount of $29, 57 was taken into con- 
sideration in arriving at this balance. 

Q. by a member of the Court Where 
was this special court holden ? 

A. At Cambridge. 

Mr. GRAY. Where did the judge of 
probate reside ? 

A. At Groton. 

Q. Where did the register live ? 

A. At Cambridge. Judge Winthrop 
was register at that time. 

Q. Was the register presen t ? 

A. He was. 

Mr. KING. What was the order you 
mentioned? 

A. The letter from Mr. feigelow enclos- 
ed an order to the regisX^er in grant cita- 
tions to attend the court at Cambiidge) men^- 
tioning the time and place. 

At 20 minutes past 9, Mr. B;^TT0N 
proceedvd :i — 

I now proceed to call the attention of 
this Hon. Court, to certain statutory provis- 
ions which have a bearing upon tpe case. 
As early as the year one thousai^d seven 
hundred and twenty seven, an act >f as pass* 
ed, which, after reciting that sevff al judgef 
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ef probate were or misht be Justioet of the 
Superior Court of Judicature or of the in- 
ferior Court of Common Pleat, enacts that 
frotn and after the publication of the act, ^ne 
j«4ge for the probate of wilb and granting 
mdministration on intestate estates within 
the proYiDce, shall be allowed or admitted to 
have a voice in judging or determining, 
nor shall be admitted to plead or iict as an 
attorney in any civil action whatsoever, 
which may depend on or have relation to 
any sentence or decree, made or passed by 
liim in his effiee aforesaid ; any law, custom, 
or usage to the contrary notwithstanding.'' 
From this time to the revolution, judges of 
probate were considered as st«jrn||gates of 
the governor and council, who derived from 
the royal charter the authority to prove 
wiHs and grant administrations; and no al- 
teration or the law took place till the statute 
of the ISth March 1784 which vested in the 
Supreme Judicial Court the appellate juris- 
diction which had before belonged to the 
governor and council. 2 Mass. T. R. ISO. 
\y the statute, which passed on the 10th of 
March 1784 empowering judges of probate 
to appoint guardians to minors and others, 
the provisions of the province law are re- 
enacted in the same words ; and thus the law 
renainediill the of statute 24th Feb.. 1818 
was passed. By the 4th section of this stat- 
ute, it is provided that ^no judge of probate 
shall be allowed or admitted to have ^ voice 
in judging or determining nor be permitted 
to be of eonnset, or to act as an attorney, 
either in or out of Coort, in~any civil action, 
or other matter or process whatsoever, which 
may depend on or have relation, in any 
way, to any sentence or decree, made or 
passed by him in his office aforesaid. liof 
shall he be "of counsel or attorney, in aoy 
civil action, for or against any executor, ad- 
ministrator, or guardian, as such, within ji^ 
county in which said judge shall reside." 
Now the design of these statutory provis- 
ions was to impose certain restraints and 
prohibitions upon judges of probate ; to 
remedy some inconveiiienoe or mischief 
which their practice had given rise to. It 
may also be remarked that the law in this 
case is made to regulate the conduct of 
judges of probate, ef a small number of 
men, who are commonly lawyers, and apt to 
be, ill such eases, astute in the construction 
of statutes. If judges of probate, therefore, 
put a construction upon these provisions of 
' the law, by which they do, pr can evade any 
of the restraints and prohibitions, which it 
may be fairly supposed, it was intended to 
impose, 1 hold it to be right and proper to 
bring them within the law, whenever a strict 
construction will do it. If they attempt to 
escape by any nice or subtle distinctions, it 
is fitting and just to use the same means 
against them. 



Before the law of 1818 the prohibition 
was, that they should not plead, or act as an 
attorney in any ewU action whatsoever, 
which depended on or had any relation to 
any sentence or decree made or passed by 
them as judges. What then is the meaning 
of the word oefien f The definition of the 
civil law is tbis, actio nikU aiiud cH qaom 
jus penequendi injudieio qw4 nbi dcbe-^ 
hir. Cooper's Justinian, Lib. 4. Tit. 6. 
Lord Coke in the first Institute, pa^e 285, 
adopts this definition of the term adtou, and 
adds that by " the release of all actions, 
causes of action are released." The strict 
meaning of the word action, then, is the 
right, which a man has, to 'recover by law 
what is due to him. Thus we say, in com- 
mon parlance, that a man has an action, 
that an action has accrued, on a breach , of 
contract, Slc. Sec. It is not therefore neces- 
sary that an action should be pending in 
some court to bring the case within the stat- 
ute ; but any counsel or advice given to an 
executor or administrator touching a right of 
action, which he may have against any one, 
arising on a note, bond or other matter, may 
be considered as within the statute. But 
this right of action must have some relation 
to some sentence or decree made or passed 
by the judge. An executor or administra- 
tor is made such by a decree ; be i« clothed 
with a certain legal capacity by virtue of a 
sentence or decree made by the judge ; and 
any counsel, or advice given to an adminis- 
trator, has some rdaiion to snch decree. 

In the present case the Respondent main- 
tains his right, iiefore the late law, to give 
advice and professional assistance lo execu- 
tors and administrators, as freely as to other 
persons, except in matters of controversy 
coming before him as judge. ** If an ad- 
ministrator wished to sue a note, or a bond, 
or to defend a suit on a note or bond** he 
contends, that be had a right to act in such 
case as an attorney or counsel. Whetiier 
the construction, which the Respondent has 
put upon the law, can under all circumstan- 
ces justify his practice, or whether the prac- 
tiee of otiiers is an excuse for him, must be 
determined by this Hon. Court. I have no 
wish to press this, or any other point, against 
the Respondent beyond its proper bearing. 

If, however, this practice should be con- 
sidered as a violation of law, it cannot be 
excused, on Che ground that his construction 
was merely an error of judgment. There 
are doubtless many cases, where error of 
judgment is excusable. Ood forbid that I 
should deny <his. I am aware of the im- 
perfection of human nature, of the fallibility 
of human judgment I know tiiat many 
great and wise and good men have erred in 
their judgment of the law, in deciding con- 
troversies between adverse parties, and hard 
indeed would be their lot, if such error? 
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eould 6riiig in question tbeir purity or up- 
lightness. But when a judge undertakes to 
construe a law, which was made for the reg- 
ulation of his own conduct, which imposes 
upon him certain restraints and disabilities, 
the case is widely different. If the con- 
siruction, which he puts upon the law, is a 
{profitable one to himself ; if he puts money 
' m his pocket ; if the adverse parties are, the 
the law oh one side and his own interest on 
the other ; if the controversy is between the 
statute and himself, he must decide at his 
peril. I do not say that every such decision 
carries with it evidence of a corrupt intent, 
of a wilful perversion of the law, for the 
purposes of unlawful gain. This ought not 
to be inferred from a single Instance. If a 
judge is charged with taking illegal fees, of 
office and he pleads in excuse the practice 
of his predecessor, or the uncertainty or si- 
lence of the law on the subject, to rebut the 
presumption of cruninality, he is entitled on 
every principle of equity and justice to have 
such facts and circumstances considered, be- 
fore a judgment is formed. But then the 
inquiry ought to be a strict one. If he urge 
a usage in his office, it ought to be ascertain- 
ed whether he himself has not exceeded or 
departed from such usage ; if he show that 
certain abuses existed in the office when he 
came into it, he ought also to show, ^at he 
has not multiplied or aggravated them. To 
justify one 'abuse or illegal practice, by show- 
ing that another existed in the same office, 
different in its nature or degree, cannot and 
ought not to be admitted. 

As to those formal papers which issue 
froni^the probate office, for which the law 
has provided no compensation, I readily ad* 
mit with my learned associates that a reas- 
onjible compensation ought to be allowed, if 
it appears that the papers themselves are 
proper and necessary to the orderly and safe 
inauagement of the office. Papers of this 
description ought not to be multiplied un- 
necessarily, and whether they are so or not 
must be determined by the importance of 
the efnd, and the fitness of the means which 
are employed to accomplish it. 

But what is a reasonable compensation ? 
By what rule is the price of such papers to 
be regulated ? The learned counsel for the 
Respondent contend, that it stands on the 
ground o£ 2L quantum meruit i that it must 
be determined by the nature and amount of 
the service rendered, or labour performed, 
without reference to what the law has pro- 
videdj'as compensation, for like services* — I 
am not prepared to admit this principle, 
wiihout some qualifieation. I hold that the 
price in such cases is to be regulated by a 
reference to the prices fixed by law for pa- 
pers of a similar nature. The amount of 
II services and labours ought to be govern- 
d by the rule of analogy md proportion. 
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Ji for example, the law allows one doUar to 
the judge for granting a guardianship to a 
minor, the same sum, supposing the papert 
to be the same, ought to be allowed for 
granting guardianship to a person ilon oem- 
pos metm, for' which no compensation it 
fixed by law. A judge is not at liberty to 
take three or four dollars for this service on 
the ground of a qtUmium m^ruit^ because 
the law has left it without any compensatioii 
whatever. In a similar case the law has 
fixed the price, and this binds his discretiony 
although it might not that of another man. 
If an application is made to a professional 
man, to prepare any of these formal papersg 
his compensation, perhaps, stands on tb« 
ground of a quantum maruU i he may 
charge the same sum he would be eotitlea 
to for the same labour and service in any 
other case ; but a judge of probate is bouu4 
to regulate his fees by the rule of propoi> 
tion, by a reference to the oompensatioa 
which the law has provided for like services. 
The law allows to the judge twenty cents 
for the letter of administration, and I know 
not on what ground he is authorised to charge 
a dollar for a copy. It does appear to me 
that this is a plain case. If it becomes ne« 
cessary to make a copy of the lettes of ad* 
ministration, the price of the original is tb# 
price of the copy ; and if he demi^nd and 
receive five times as much, it is an abuse of 
the trust reposed in him, it is contrary to his 
duty as a judge, it is taking^money extorsive'' 
ly. 

With regard to the legality of special 
probate courts, as they were holden by tha 
Respondent, I shall say nothing ; — ^that part 
of the case having been so fully considered 
by my learned associate. The increased 
expense of these courts, howevefi and tbd- 
reasons upon which it is defended, deserve 
some further notice. It is said, that these 
courts are more expensive to the judge, but 
in what way, is not stated* They are usu- 
ally holden at his own office inOroton. 
The expense of travel to Cambridge oi 
Framingham is saved | and as all the pro* 
bstte business of the county must be done at 
some place, that portion of it which is tran- 
sacted at his own office, redeems so much of 
his time, at the courts in other places, where 
he must always be at some expense. Sup* 
posing then, that the three dollars and sixty 
cents, which according to his own usage is 
commonly taken for what is called a set of 
administration papers, at a regular probate 
court is rightfully taken, how can the tak- 
ing of from two to three dollars more, for 
the same papers, at a special court, be justi*. 
fied ? The only answer to this, besides the 
one already noticed,, is that he is obliged ^ to 
take copies, to enable the register to make 
up his record. Now it turns out upon exam- 
ination, that the only pap^r he is. obliged tft 
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copy is the letter of sdministration. The 
petitloii, decree, bond, warrant of appraise- 
ment and order of notice either remain in, 
or return to the office. The letter of ad- 
ministration, which is in the possession of 
the party, must be copied. Notr the law al- 
lows twenty cents for thisT-aiki it remains 
with the Respondent to show by what right, 
or law, or usage, he demands and receives 
two or three dollars for the copy. 

But in answer to the charge of taking ille- 
gal fees of afice, it is said by the learned 
counsel for the Respondent, that all beyond 
the legal fees is taken by him in his mtnu- 
terial and not in his judicial capacity. We 
are told, that the moment the official act or 
service is completed, the functions of the 
Judgt cease, and all that is done afterwards 
is merely mtntsferui/ ; and as he is only 
charged with misconduct as judge, he cannot 
rightfully be punished for acts done by him 
in some other character. This /^ol distinc- 
tion so happUy brought in aid of the Res- 
pondent, by his learned counsel, has been 
pressed upon the attention of the Court 
with great apparent confidence. And here 
I mi^t adopt their own style of argument, 
and appeal to them as touryert, and ask 
them, if they were prepared to maintain, 
before a learned profession, such notion*. 
Now I apprehend, that this refinement can- 
not avail the Respondent, however convene 
lent it might be to him ; and I do humbly 
submit to this Hon. Court, that James Pres- 
cott, in bU judicial capacity, shall answer for 
the conduct of James Prescott in his min%8' 
terial capacity. 

But this is not the only instance of sub* 
tiety and nice distinction, which has been re- 
sorted to by the Respondent in justification 
of his conduct. Sometimes he divides his 
court. There is the amicable jurisdiction on 
one side, and the contentious on the other. 
The judge is always found, of course, on 
the amicable side, and the lawyers on the 
ConteTUiouSf where it is admitted lawyers 
ou^ht to be. Nothing but tranquillity and 
harmony on ode side, and notiiing hut strife 
and contention on the other. 

Besides dividing the business of his office 
into judicial and ministerial, he divides 
himself into two legal entities, judge and 
lawyer. If he is charged, as in tne second 
article, with taking illegal fees of office, to 
wit, the sum ^ thirty two dollars and ten 
cents ; his answer is that the '^ official fees'' 
for the papers in this case amount to nine- 
teen dollars and eighty cents, besides the 
additional expense of a special court ; and 
the balance was received by him for profess- 
ional advice ; and that the '^ charge cannot 
, be made good by contending, that although 
he did not officially receive any excess of 
fees, yet that he did receive, in another ca<r 
p^city, money, which l»e had no right to re- 



ceive." Now it does not appear, by tiie evi- 
dence, that the Respondent gave notice, at 
the time, that a part of the services render*- 
ed were of a professional character, and that 
he expected to be paid as counsel or attor- 
ney ; it does not appear that Parker gave 
notice, that lie wished to coiilqlt him other- 
wise than as a judge, or that any bill wa* 
made oat, though asked for, distinguishing 
the fees of office from those of counsel ; but 
on the contrary that the whole sum was paid 
at the same time, without any discrimmation 
of fees. The distinction, therefore, set up 
in this case, by way of defence, seems to be 
an after thought, resorted to merely to meet 
the occasion. 

As another instance of the Respondent's 
ingenuity in making out his defence, I refer 
tothe eighth article. He is there charged 
with giving advice and assistance to one Jo- 
siab Crosby, who, as it appears from the pa- 
pers, was an administrator; but inasmuch 
as this case, which happened in November, 
1818, is within the last sUtute, the Respond- 
ent in his answer ^ thinks he recollects that 
the said Crosby had some individual person- 
al interest connected with the estate of which 
he happened to be administrator ; that in re- 
lation to that interest he was asked for, and 
gave professional advice, as well be might 
do." Now to give counsel or advice to an 
administrator, as such, is prohibited by the 
statute of 1818, but to give counsel to a 
man, not in his capacity of administrator, is 
not ; and therefore it is that the above dis- 
tinction is taken. It appears however, that 
the charge for this advice is in the hand 
writing of the Judge, and is added to the ac- 
count of Josiah Crosby, a« administroM'^ 
If the fact alleged by the Respondent is tm% 
I would ask by what right or authority the 
estate was charged. One of two things is 
true, either the counsel was given to^ Crosby 
as administrator, which is prohibited by the 
statute, or the estate was wrongfully charge 
ed by the Judge, for advice given to him in 
his individual capacity. 

In several articles he is charged with act- 
ing as attorney or counsel in matters, or con<* 
troversies, which were or might be pending 
before him as Judge. I shall not examine 
all those articles separately, but nibniit 
some remarks upon them, as a clan, to the 
consideration of the court.N It appears that 
in nearly all the cases where he acted as at- 
torney or counsel, for executors, administra- 
tors and guardians, the charge made by him 
for such services, came before him for aN 
lowanee in their respective accounts. In 
every instance, therefore, of this sort, he 
was called upon to judge of the reasoAable-r 
ness of his own charges. Now let it be re- 
marked, that an administrator is merely a 
trustee for others ; he is acting in auter droits 
and has ust^ally no personal interest in (ho 
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. estate beyond bis own compensation. It 
becomes then the duty of the judge to see in 
what manner ttfe authority derived from him 
has been exercised ; to look to the interest 
of the orphan and widow ; to be satisfied 
that no little depredations have been com- 
mitted upon the estate ; that no needless or 
improper charges have been made, or if they 
bave, to take care that they are not allow- 
ed. The judge, from bis relation to the par- 
ties, is the especial guardian of the rights and 
interests of those who are absent ; it is bis 
duty to hold the administrator or executor, 
or guardian, to a strict account, and allow 
nothing beyond what is just and reasonable. 
Their accotints against an estate are to be 
examined ; there are adverse parties in in- 
terest, although they may not be present ; 
the propriety and reasonableness of each 
charge is to be determined, and the vouch- 
er for it, to be produced. If in such an ac- 
count there appears a charge of fifty or an 
hundred dollars for professional services ; 
the judge io any other case than his own, 
woutd naturally inquire into it, in order to 
fsatisfy his own mind, that the charge was 
n^essarily or properly, incurred, and that 
the amount was reasonable. But if the 
' money has been paid to himself, what is the 
value of his judgment to the absent widow 
and her children, who by the law of the land, 
and by his oath of office, have a right to his 
impartial determination of every question 
%fliich affects their interest. 

If a judge of probate advises, as counsel, 
an administrator or executor, to bring a suit 
upon a note, contract or bond, or to defend 
a suit brought against him upon any of these, 
all that is done in pursuance of such advice, 
all the money that is expended in maintain- 
ing or defending such suit, is ratified and al- 
lowed as a matter of course by the judge. He 
can never say to an executor or administra- 
tor ; Sir, this was an ill judged and needless 
expeuoe, and the estate ought not to be bur- 
thened with it ; his opinion has been taken 
and paid for, and his mouth is forever 
closed. 

Another serious objection to this practice 
" is, that it is a perpetual temptation to do 
wrong ; it opens a door to fraud aud collu- 
sion, between the judge and the executor 
or administrator. There is a certain a- 
mount charged in the account, for monies 
paid the judge, as attorney or counsel, and 
there is also a certain amount claimed by 
the executor or administrator,as a commission 
upon the settlement of the estate ; and the 
judge is to pass upon the whole nccount. It 
is easy to perceive, in such a state of things, 
that improper charges on beth lides may be 
made and allowed, and that frauds may be 
committed without the knowledge of those 
who suffer by them. I do not say that a 
judge of probate shall not Le allowe^ to 



draw a deed or power of aittorney, for which 
the compensation is filled by usage ; th# 
evils here pointed out do not arise from such 
a practice. 

As an illustration of the ^eument, I take 
the last article. It aopeers ^qm this, that 
he advised with, and directed ih%, executrix 
of one Jonas Adams, of Lincoln, iji i;elattoa 
to her liability as executrix for the s«Dp«i^ 
of a person who was supposed to be chaMe- 
able upon the estate. For this conaselak|| 
advice, he was paid fifteen dollars. From 
the papers in this case, it appears, that one 
John Adams, the father of the testator, had a 
female slave, and that by his will, he had 
charged her maintenance upon his estate. 
His sou, the testator, continued to maintain 
this slave during his life, according to the 
provision of his father's will ; but made ne 
express provision in his own will for her 
future support. The question, tbeiefore 
was, whether this slave was still chargeable' 
upon the estate which had descended from 
John Adams, or was chargeable upon the 
town of Lincoln, as a pauper. Upon this, 
the executrix, as it appears, was instructed 
that she was not liable ; the Selectmen of 
the town-ef Lincoln however had a different 
impression, and presented a petition to the 
judge, for a letter of administration dt ftonit 
Twn, \ipon the estate of John Adams, in or- 
der that this question might be determined 
by some other tribunal. The question then 
upon which he had given his opinion as 
counsel, capnc before him as judge between 
adverse parlies, and he held the same opin- 
ion as judge which he had before given as 
counsel. The petition was dismissed ; there 
was an appeal taken, to the Supreme Court ; 
where the decree was reversed, and an or- 
der issned to the judge to grant the adminis* 
tration prayed for. » 

Here we see a practical illustrktion of 
this mischief arising from the habit of giv- 
ing counsel or advice to an executor orad- 
ininistrator,in matters or controversies, which 
may ceme beTore him as a judge. It is 
enough that the case may come before 
hiui judicially, and he can never know 
that it will not ; and when it dn«*s 
can it be said that he is in a situation 
to act tfftparh'a% between the parties ? No 
his opiniun has been bought and paid for ; 
is the property of mie of ihe parties ; he has 
voluntarily disabled himself from acting with 
fidelity and impartiality ; he has knowingly 
done, or petmitte^d another to do an act, 
which has destroyed the just balance of his 
mind, and he cannot in any proper sense be 
a judge. In all such cases he acts contrary 
to his duty as a judge, in violation of his 
oath and of the great trust and confidence 
reposed in him. 

In the third article, there is a charge of a 
corrupt taking of certain sAms of money, of 
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OM BeDJamin Dix, Esq. adminiMrator of 
one Eh Rogen, as and for fees of oAce. In 
this case, a oill ofpditiculars was made out 
by the judee, amounting in the whole to 
f 44,57. Of this sum $S is charged for ex- 
tra writing, and the rest is for official serfic- 
es. For some of these papers and services 
the lair hat provided the compensation, 
for others not; and as to the last he 
claims the benefit of usage, or a reasonable 
compensation for labour and service. But 
on none of these grounds can these charges 
be justified. There is an excess of six or 
seven dollars in this single bill, beyond his 
own usage in like cases : there is then a vio- 
lation of bis own law. If it is right, as he 
contends, to fix a compensation where the 
law has provided none, it is also right that 
be should abide by his own law. The tak- 
ing greater sums as fees of ofilice than tiie 
(law, his own usage, or analogy to like cases 
can justiiy, as he has done in not less than 
•fire instances in this bill, is in the nature of 
extortion. It is taking money colore officii^ 
^unless it can be maintained, that there is no 
limit, as lo the amount of fees which a 
judge of probate may lawfully demand and 
receive, but hi&^wn arbitrary discretion or 
good pleasure. This therefore is a plain, 
^ell proved case of misconduct and malad- 
ministratiin in office. 

[Mr^ Outtoo here went into a minute exam- 
ination of the evidence and the law, upon 
the first, sixth, and eleven^ articles, and 
then proceeded to the twelfth.] 

I now come to the twelfth article, ^ the 
ilttle green spot'*as my learned friend called it, 
where impeachment flourishes ; tfie **' little 
Oasis'*amidst the desert which surrounds our 
cause. Sir I approach it with no pleasure ; 
for if the only green spots are those where 
impeachment grows, let my habitation be in 
the desert. But if indeed this be so, let it 
be also remembered, that it was the Res- 
pondent who planted and watered and cher- 
ished this deadly plant, and he alone must 
jreap the bitter fruit. 

Much surmise, ingenious speculation and 
'subtihy have been brought to bear upon this 
article ; and many objections have been 
4irged against some portion of the evidence 
iipou which it rests. It is a difncult case to 
.^ieai with, if there is any truth in the saying, 
Aliat ** facts are stubborn things.'* 

In tbe examination of this article a very 
laboured attejnpt has been made to discredit 
the testimony of Ware, Before I proceed 
lo consider the different objections which 
tiave been urged agaist his testimony, I 
would make one general remark. . If it had 
^een possible to impeach the vsracity of 
Ware, would it not have been done? If 
one man in the county of Middlesex could 
iliave been found, who would have said, up- 
•on tbe stand, that the general iepotatton of 



Wctre for veracity was had) or even qoestion^ 
able, would be not have been produced ? 
Two months have elapsed since the pablica« 
tioQ of this article ; with a perfect knowl- 
edge, that 9fare was the only witness who 
had been examined by the committee of the 
House. Tbe article, as framed, was report* 
ed upon the strength of his evidence, in 
connection with the papers belonging to the 
case ; and yet no direct attempt is made to 
impeach his credit as a man of truth. The 
followinjE objections have been made to the 
credit of ffare .•— 
1. The transactions charged in the article 

took place Afe years ago ; — 
£. He has had a misunderstanding or quar- 
rel with the Respondent ;— > 

3. He is a parheeps eriminis ;-— 

4. He is ctmtradicted by Groiu ; — 

5. The offence is so infamous as to be in* 
credible. 

As to the first, I would remark that it 
forms no solid objection to the credit of a 
ivitness, that he does not forthwith become a 
public prosecutor. I appeal to the know* 
ledge and experience of every member of 
this Hon. Court, if it is not often true, that 
violations of law in matters of small amount, 
petty depredations upon property, and little 
acts' of injustice, are endured for a long 
time ; till at length there is a spontaneoos 
movement^ to bring tbe offender to trial and 
punishment. 

As to the second, it does appear from the 
testimony of M'fntosh, that nttre and the 
Respondent had for some time been on bad 
terms ; that the Respondent had sued him, 
that he was angry, and said be would, or 
could, have the Repondent indicted ; bat 
Ware had never been iieard to make nse of 
any language importing revenge. I agree, 
that he does not like the Respondent, and I 
presume he is not the only man in the conn* 
ty who has the same sentiment. Yet this 
does net. In my humble judgment, bring in- 
to doubt the veracity of FFare. 

As lo the third ; — if Ware and tlie Res* 
pondent had colluded together to defraud 
the estate of the ward, and had divided the 
money between tliem, there might hav^ 
been some color for this objection. But the 
money was demanded by the judge, and the 
payment objected to by fVdre, on the ground 
that nothing was due ; and it was not till the 
Respondent proposed to do a certain judi- 
cial act, that he yielded. 

As to the fourth ; I apprehend it will ap- 
pear on a little examination, that there is no 
contradiction between tbe testimony of Grotf 
and Ware, The first object «f tbe Court 
will be, to see whether the story of these 
two witnesses cannot be reconciled. Ac- 
cording to^a?e*s evidence,be and Grout were 
conversing about the ward's estate, within 
hearing of the judge, who interrupted the 
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ccnwersation and proffered bis advice ; upon 
wttich Orout turned to the judge, and began 
to state Che case. Grotit^i testimony upon 
this point is in these words : " After Ware 
aad myself had conversed some time, beinj; 
jxol more than six feet from the judge, I turn- 
ed to ihejudge<t as he was sitting at tlie table, 
aod supposing we were conversing on a sub- 
ject, in which it was the duty of the judge of 
probate to direct, [ began to state to him the 
circumstances relative to said notes," &c. 
The only difference is, that Grout docs not 
state the previous interference of the judge ; 
but on the supposition that he did thus in- 
terfere, every circumstance related by Grout 
natuially falls in with it, and there is not 
the smallest variance between them. Grout 
says, that he turned to the judge and began 
to state the circumstances, and Ifare says. 
the same thing. Ware relates a previous 
circumstance, of which Grout takes no no- 
tice ; and that^is the whole amount of the 
contradiction. The fact itself is of no im- 
portance I it was an act of indelicacy, mere- 
ly, which few men would be likely to com- 
mit. 

Now let it be remarked, that the testimo- 
ny of Ware, in every other particular, is ful- 
ly confirmed by the original papers, and by 
the testimony of Grout. I do maintain then, 
that his evidence remains unimpeached, and 
unimpeachable. 

As to the last objection, I have only to say, 
that however shameful or infamous the 
charge may be, It is« like any other fact or 
transaction, susceptible of proof. The only 
question is, whether it is proved ; for it will 
not I suppose be denied, that men do some- 
times commit infamous acts, and that they 
are convicted upon evidence, and punished. 

Now, if the testimony of Ware is wholly 
laid out of the case, all the material facts al- 
leged in this article are proved by the pa- 
pers and by Grout's evidence. What then 
do these facts as charged and proved im- 
port ? What species of legal offence do 
they constitute ? I answer, in the first 
place, that they amount to corrrupt and 
criminal conduct in the judge ; a manifest 
and gross instance of misconduct in office. 
And this I hold to l>e a sufficient answer. 
This case is clearly within the provision of 
the constitution ; unless it can be shown, 
that there is no misconduct^or maladminis- 
tration in office which is not technically bri 
bery or extortion. This has not and cannot 
be made out. It is not only a clear case of 
misconduct in office, but it is set forth ^5- 
stantiaUy and formally : unless it can be 
shown, which it cannot be, that an article of 
impeachment must be framed with as mucii 
technical precision as an indictment at com- 
mon law. I have already attenipted to 
show, that there is a substantial difference 
between the course of proceeding in com- 



I nion law courts and courts of impeachment ; 
and I am not disposed to surrender any p^rt 
of the law or practice of impeachment. It 
is enough if the Court are satisfied that these 
anvitdhered to, in the present case, without 
suffering themselves to be embarrassed with 
the ** unseemly niceties*' of the common 
law courts. 

But in examining the nature and charac- 
ter of the misconduct charged In this arti^ 
cle, it does appear, in the first place,— -to 
partake of the nature of, if it is not, mere 
extortion. Although it is true, that the ser- 
vice for which the five dollars was demand- 
ed was not strictly judicial, still it is evident, 
that both Ware and Grout considered it as 
pertaining to his duty as judge, and it wa» 
solely on that ground th.n they resisted the 
payment. Whatever distinction he chose 
to make between professional and official 
fees, they denied his right to do so, insisting 
that he had done nothing more than his du- 
ty as judge. As a means of extorting this 
money from Ware he proposed to do a judi- 
cial act, under circumstances importing a 
desire of concealment and implying a con» 
sciousness that it was %vrong. The money 
was paid to him under an impression, that 
it was not due to him as a profess- 
ional man, and that it was more than he 
was entitled to receive as judge. In the sec- 
ond place, it was ?l falsification of an impor- 
tant paper. The account had been exam- 
ined and approved by the overseers, who had 
an interest in the ward's estate, and been 
sworn to by the guardian. The certificato 
of the judge, that it had been so approved 
and sworn to, had been appended to the ac- 
count, and nothing remained but to place it 
upon the record. After all this had been 
done, the five dollars was added by the 
judge, and the foot of the account, of course, 
altered. It then became another and a rfi/^ 
yerent account, and not the one which had 
been approved and rworn to. Yet the cer- 
tificate of the judge still declnred, that this 
account, thus altered, had been approved by 
the overseers and ^iw>rn to by the guardi- 
an. 

I once more call the attention. of the Court 
to the impeachment of Lord Macclesfield^ 
which took place one hundred years ago. 
He was at that time lord chancellor, and it 
is hardly necessary for me to state, that it 
pertained to his officejto appoint the six mas* 
ters in chancery. Whenever one of these 
offices became vacant by death or resigna- 
tion, the* chancellor proceeded to fill it by a 
new appointment. These officers of the 
court having large sums of money in their 
custody belonging to the different wards of 
chancery, the place of a master in cham:crv 
was an object of desire and competition. — li 
appears from evidence in this case, that ir 
had been the usage of former chancellors to 
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receive a present upon the admission of ai 
roaster into his office. The charge in sub- 
stance, against Lord Macclesfield was, that 
these offices concerned the admiiiistratioD of 
justice, that he corruptly, illegally, and ex- 
torsi vely bargained and sold them, for large 
sums of money; audit appeared in evidence, 
that through the agency of his secretary, 
he used means to enhance the amount of the 
gift oir present which he was to receive upon 
the admission of a master ; and that this 
was far beyond what his predecessors in of- 
fice had ever taken ; but it does not appear 
that any loss of the property in the custody 
of the masters was finally sustained, though 
one or two of them had failed; nor 
is there any evidence, which throws a shad- 
ow of suspicion upon the purity or upright- 
ness of his judicial administration ; yet for 
these acts, which were alleged to be " in 
breach and violation of his oath, as lord 
ehancellor, and of th)s great trust reposed in 
him— contrary to the duty of his office, and 
against the good and wholesome laws and 
statutes of the realm," he was impeached, 
tried, convicted and punished, by the loss of 
all his offices, by a fine of thirty thousand 
pounds, and commitment to the tower. 

It has been stated by one of the learned 
counsel for the Respondent, that he has 
been distinguished for the order, intelligence 
and legal abilitjr, with which he has discharg- 
ed the duties of his office- I believe this to 
be true, and it is the more to be regretted, 
thAt a man so capable of being useful in aq 
important office,should ever have had his in- 
tegrity brought into question. But neither his 
knowledge, nor talents, form any excuse for 
his misconduct in office. 

If ever there was a man, who could plead 
great talents, or great benefits conferred on 
mankind, as an excuse for corruption in of- 
fice, it was Lord Bacon : the great author 
of the reformation in learning — a reforma- 
tion hardly less important in the affairs of 
the world than that in religion ; the man 
who first gave an impulse and direction to 
the human mind, which it slill feels, and to 
which much of the advancement of the pres- 
ent age in useful knowledge, and sound 
learning is to be attributed : yet this great 
man,' though confessing and bitterly lament- 
ing his misconduct, was fined forty thousand 
pounds, deprived of the great seal, and sent 
to the tower. He stands in the waste of 
time an object of wonder and pity, — forever 
marked as the '^ greatest, wisest, meanest of 
mankind.'* 

And now, Mr. President, the Managers are 
prepared to commit this cause, which has 
oppressed them with an anxiety they never 
felt befare, to the final determination of this 
Hon. Court, with the most entire confidence 
in its wisdom and impartiality. They con- 
fidently trust, that the principles, upon / 



which they have supported this impeach'' 
ment, are such as can, and ought to be, sus-« 
tained at all times, and under all circum- 
stances. If they have at all failed here, 
they must look to the better discernment of 
the Court to correct their errors. Of this 
they are sure, that they have been influence 
ed by no unworthy prejudice or personal 
feeling towards the Respondent, in the dis- 
charge of a painful public duty. 

Let then the invocation which he has 
made to the sentiment of universal justice 
be heard and answered ; let the law, which 
is sovereign over all, have its just applica^ 
tion to the facts which are proved, and we 
ask no more ; let justice be laid to the line, 
and righteousness to the plummet, and let 
the Respondent who has demanded the test 
abide the result. By the reproach his ex- 
ample has brought upon the administration 
of justice ; by the wrongs he has done Co 
the widow and the orphan, whose little pit- 
tance of worldly estate his rapacity has made 
less ; by the wrongs he has done to the whole 
community in diminishing their confidence 
and respect for judicial institutions, and iu 
the name of the violated law and constitu- 
tion of this Commonwealth, we pray the 
judgment of this Hon. Court against the 
Respondent. 

Mr. DuUon finished his remarks at a few 
minutes past eleven. 

Mr. WEBSTER.— Mr. President, I stiall 
avail myself very briefly of the opportunity 
afforded me to correct the few important er- 
rors which I have remarked in the argumenc 
of the learned Managers. 

In Lord Macclesfield's case, the Chancel- 
lor was convicted, not because he took a 
larger sum of money than was usual for the 
appointment of a master ; but because, tak- 
ing such sum, he »|)pointed to the office a 
man of no responsibility, and required no 
sureties ; in consequence of which miscon- 
duct, it was alleged that 40,000Z. of suitors' 
money had been dissipated. I refer your 
honours to the 13th and 18th article of that 
impeachment. 

It was said vesterday that Ware was not a 
pVosecutor. I refer your honours to the dep* 
osition of Grout, by which it will appear 
that Ware was present at .the examination, 
and your honours will judge for what 
purpose. 

In relation to the sixth article^in point 
of law — I aver we stand entirely riflit. The 
learned gentlemen have now cited for the 
first time the statute of 1784 *' for the more 
easy partition of lands, &tc.'* and infer from 
it that all that was done for Mary Trow- 
bridge, might have been done at the Su- 
preme Judicial Court, or Court of Common 
Pleas. I read the law differently. It is a 
provision of Probate law, that, where an es- 
tate cannot be divided among the heirs with* 
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out injury, one shall take it and make rea- 
sonable allowance to the rest ; and so after- 
wards by another provisivm, where it is un- 
equally divided, the balance is to be made up. 
Partition of lands among tenants in com- 
mon, is indeed matter of original jurisdic- 
tion with the other courts ; but there is no 
la!w in this commonwealth, authorizing the 
assignment ol an intestate's estate to the 
oldest or other child, without application 
nade, and leave obtained at the probate of- 
fice. And we do not say, or allow that eve- 
ry thing was done in this ease by agreement 
among the parties. Neither do we admit 
as gentlemen have asserted, that the Res- 
pondent in this instance acted as counsel af- 
ter be was judge, in a case for his own judi- 
. eial decision. There is nothing of the kind 
in evidence. True, the papers are in the 
Respondent's hvid writing ; and so are oth- 
or formal papers (for these are mere formal 
papers) that issue from his office- He fills 
up the blanks. 

There was a little misundersianding of 
the ground assumed by one of my learned 
colleagues, where he was represented as say- 
ing, that the Respondent could be impeach- 
ed only for bribery or extoction in office. 
Thegroiirid was, that the charges exhibited 
against him could be brougtit in under those 
heads only, if at all. 

Aso the allowance of the account, and 
(be certificate of the Selectmen, in Ware's 
case, your Honours will perceive . that the 
certificate was brought to the Judge only as 
a reason why that account should be allow- 
ed ; and did not preclude him from allow- 
ing any other item, for which he saw rea- 
son. As to the item in question having 
been added after the account was sworn to, 
that de^jends solely on tne credibility of 
Ware. 

In regard to the sixth article again ; Dr. 
Prescott's testimony was, expressly, that it 
was agreed by the parties to make the re- 
port of the commissioners final. 

One word more and I have done. The 
learned gentleman yesterday stated, and con- 
sidered it proved, that the customary charge of 
$5fi0 for administration was made up with- 
out any reference to the fee-bill. In an- 
swer we .again state, that not less than eight 
or ten papers are made out on that occasion ; 
that of these only two are provided for in 
•he fee-bill ; and the register only said, that 
when he came into office he foimd that ag- 
gregate charge for the whole business, and 
that he never knew how the prices on the 
papers not provided for were averaged. 

Mr. BLAKE. For my own sake, rath- 
er than that of my Hon. Client, I beg 
leave to make a aingle remark. It is with re- 
lation to a mistake of the Hon. Managers as 
to one gronnd of my argument. The po- . 
sition taken was, that for no extra-judichl . 

26 ^' 
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; I act in the nature of bribery or extortiosi 
i / could the Respondent be impeached of niis- 
oonduct and maladministration in office.-.- 
But so far from asserting that he could bn 
impeached only for bribery and extortion, 
I distinctly enumerated five different casei 
of misconduct which I considered impeach- 
able. 

Mr. DUTTON. I have also a single 
remark to make, in answer to the learn- 
ed gentleman on the case of loid Maccles- 
field. It is true that he was charged in the 
articles alluded to with having occasioned a 
loss to certain wards to chancery, by ap- 
pointing a master of no responsibility ; but 
he was not convicted on that ground. On 
the contrary it appeared that no loss was 
eventually sustained ; and the other articles 
were as I stated. 

Mr. SHAW. In relation to the Trow- 
bridge case, I beg to refer the Court once 
more to part of the 4th, and the whole of 
the 5th section, of tiie act concerning iotes* 
tate estate. 1 Mass. Laws^ p, 126. I take 
it the object of these provisions is only to 
preserve entire the family estate. The gen- 
eral provision for assigning a piece of land 
to one of the parties interested, with an al- 
lowance to tlM^rest of a proportionate value, 
is in the^lSth section of the same act, p. 190. 
The subsequent act in p. 145 empowers the 
Supreme Judicial Court, and Court of Com- 
mon Pl^as, to appoint commissioners to 
make partition of lands. I will now state 
what I take to be the difference established 
by adjudged cases in the operation of the 
two acts. Where there has been no aliena* 
tion of the estate, the jurisdiction, by the 
first act, lies with the judge of probate. 
Where there has been, then the jurisdiction 
of the judge of probate is devested ; and 
the parties, as tenants in common, must ap- 
ply for partition to the other courts ; but 
they may also in the former case. The 
several Courts of Common Pleas and the 
Supreme Judicial Court have jurisdiction 
over a whole class of cases, of which the 
judge of probate has jurisdiction over a part 
only. 

I Mr. WEBSTER. There was one other 
fact misrepresented. It was argued as if it 
did not appear that Mary Trowbridge had 
any other counsel than the Respondent af- 
ter he was judge. It does appear by one ofthe 
papers in the case : which is in the hand- 
writing of the Hon. Timothy Bigelow. 

Mr. SHAW, ft does not appear howev- 
er on ivhose retainer Mr. Bigelow acted. 

PRESIDENT. The case is now gone 
through. What course will your Honors 
take ? 

Mr. LTMAN moved, that the Cotirthe 
adjourned, and the spectators directed to 
withdraw. 
Mr. SULLIYAN thought, that a time 
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ought to be fixed when the opinion of the 
Court should be pronounced ; and moved 
an adjouninient to 9 o'clock to-roorrow 
morning ; and so from day to day^ as often 
as should be necessary, until the judgment 
were finally agieed on. 

Mr. LYMAN believed it was customary 
for the House of Representatives first to 
send a message to the Senate demanding 
judgment. 

Mr. SULLIVAN said, that could not be 
till after verdict. 

Mr. VARNUM said, that judgment could 
as well be rendered on that day as any oth- 
er, and moved an ai^ournment to half past 
three in the afternoon. 

Another member moved an adjournment 
to 10 o'clock, and another to 12 o'clock the 
next day. 

The question was first t^ken, according to 
the rule of the House, on adjourning to the 
farthest time proposed ; namely, 12 o'clock 
the next day ; and decided in the nega- 
tive. Ayes le— Noes 18. 

The question was then taken on adjourn- 
ment to 10 o'clock the next morning, and 
decided in the affirmative. Ayes 13 — 
Noes 9. 

The Court was adjourned to 10 o'clock 
accordingly. 



SENATE. 

FRIDAY, APRIL 27. 

COURT OF IMPEACHMENT. 

After the usual messages between the 
two houses the Court was opened at 20 min- 
utes before 11 ; the Senate having been 
previously silting with closed doors. 

The followirrg resolve was read by the 
President, viz : — 

Resolved, that in taking the judgment of 
the Senate upon the articles of impeach- 
ment, now pending against James Prescott^ 
Esquire, the President of the Senate shall 
call on each member by his name, and upon 
each article propose the following question \ 
— How say you, is the Respondent James 
Prescott, guilty, or not guilty, of miscon- 
duct and maladministration in office, as 
charged in the — article of impeachment ? 
Whereupon, each member shall ri^e in his 
place, and answer guiUy, or nptguiUy. 

The Clerk was ordered to read the first ar- 
ticle, which being read, the President took 
the opinio.n of the members of the Court res- 
pectively in the form before prescribed. 

The other articles were then read in their 
order, and the question put upon each. 

The opinion of each member, as well asthe 
decision upon each article may be «een in 
the following 
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Mr. WiHiatns being nailed upon said he 
thought himself incompetent to give an 
opinion by reason of his absence duriug a 
great part of the trial. 

Messrs. Gray and I^ngley, who had been 
sworn at the preceding session, were absent 
during the trial, as well as at the taking of 
the final vote. 

Mr. My rick was present only at the latter 
part of the trial and having never been sworn, 
was not called 'upon for an opinion. 

The President gave no opinion excepting 
on the second article,when the vote standing IS 
guilty, and 12 not guxtty, the President said 
it had beoome His duty to express an opinion 
and he pronounced the Respondent not gui^- 
iy on this article. i 

Two hours and ten minutes were con- 
sumed in taking the opinions of the Court. 

PRESIDENT. The. Court have de- 
clared the Respondent not guilty of mis- 
conduct and maladministration in office, as 
charged against him in every article except 
in the third, and the twelfth ; and on those 
articles he is pronounced gm% by a majori- 
ty of the members present and voting there* 
on. 

Mr. KING. Mr. President ; the Mana- 
gers acting for the House of Representa- 
tives and in behalf of the people of Massa- 
chusetts are not now instructed to demand 
judgment against the Respondent ; bat will 
report the decision of the Court to the 
House of Representatives who have directed 
their Managers to state that upon receiving 
such report they will forthwith act thereon. 

At one o'clock the Court was adjourned 
to half past three. 

SENATt. 

Mr. King came up soon after the adjourn- 
ment of the Court with a message, and 
Stated, that he was directed by the Hou^e of 
Representatives to inform the Hon. Senate, 
that the House had votjed to demand judg- 
ment against the Respondent, and were pre- 
pared so to do, as sooaas the Hon, Senate 
should bo ready to pronounce the same. 

The Senate afterwards sat with closed 
doors. 

^ ^ AFTERNOON. 

The Senate met and sat with closed doors. 
At ^0 minutes past 4 the doors were open- 
ed. Mr. Thomas was charged with a mes- 
sage to the House to inform them that the, 
Senate was ready to proceed further in the 
trial of James Prescott, Judge, Sec. Mr. 
Leland came in with a message that the 
House would attend forthwith. The House 
then entered in their usual order and took 
their seats. 

COURT OF IMPEACHMENT. 

Tlie Court being opened and the Respon- 
dent called, the House of Representatives 
rose and stood while their Managers, through 
>Ir. KING the chairman, demanded judg- 
ment as follows :— ( 



Mr. President, the Hobse of Representa- 
tives having impeached James Prescott, 
judge of probate, &lc, for the county of Mid- 
dlesex of misconduct and maladministration 
in his said office, and the said Prescott after 
a full, fair and impartial hearing on his trial 
at the Bar of this Hon. Court having been 
convicted of misconduct and maladministra- 
tion in his said office, the House of Repre- 
sentatives now here present do in th«ir own 
name and in the name of the people of the 
Commonwealth demand that this Hon. 
Court render such judgment in the premis- 
es, as to right and justice may appertain^ 
and as the « constitution and laws of thif 
Commonwealth authorise and require. 

PRESIDENT. The Hon. Managers 
have now moved that judgment be pronoun- 
ced. Has the Respondent any motion ta 
offer * 

Mr. WEBSTER. My Hon. Client had 
the misfortune this morning of learning 
from the President of this Hon. Court that 
on two of the articles he^ was pronounced 
guilty. He supposed of course that an op- 
portunity would be afforded him to move in 
arrest of judgment, or to argue on the de- 
gree of punishment, which the Court might 
think proper to inflict. For this purpose he 
appeared at the^oor of this chamber at the 
hour to which the Court wits adjourned, and 
found it closed against him. If, as he un- 
derstands, the Senate has signified to the 
House of Representatives its readiness to pro- 
nounce sentence, he presumes that sentence 
is formed, and that it is now incompetent 
for him by any observations of his Counsel 
to attempt to change that sentence. 

PRESIDENT (after a pause of some 
minutes.) Are your honours ready to pro- 
nounce sentence ? If no reason be offered 
why judgment should be arrested, or any 
motion made on Vtehalf of the Respondent, 
or by some meniber of this Court, I most 
proceed to pronounce the sentence of the 
Court. 

Mr. WEBSTER. The Respondent had 
intended by his counsel to say a few words, 
while he thought it would be of any avail. 
If he is to understand that the sentence is 
prepared, his counsel do not feel themselves 
bound to make any observations. 

PRESIDENT. The Respondent and 
his counsel must understand that this Court 
is now prepared to render judgment, unless 
a motion is made in nrrest ; whicfi motion 
the Respondent is still at liberty to make. 

Mr. WEBSTER. It was in relation, Sfr, 
(o that preparation, that the Respondent 
hoped to have been heard. If the Court is 
prepared to pronounce judgment, he consid- 
ers the occasion as gone by, and he has no 
motion to submit. 

Mf» PICKMAN. I do not understand 
that the members of the Cout:t have plcdg,- 
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ed thenfteWes to any particular conduct. I 
fupposed, if the Respondent made no mo- 
tion in arrest or in mitigation^ that we were 
now ready to pronounce sentence. But the 
case is open to the Respondent, or to the 
Managers, to make any suggestions to the 
Court which shall appear to them to be propt- 
er, and the Court will take them into con- 
fideration. I however move that the Court 
declare itself ready to hear any suggestion 
from the Respondent. 

The Court assented to the motion. 

PRESIDE iVT. The course pursu- 
ed by the Court was this. They agreed 
on the sentence to be pronounced unless 
S(>me Suggestion for a stay of judgment 
should be made by the Respondent or by 
the Managers. The Court is now open to 
receive ai y motion. 

Mr. WEBSTER.. The course which has 
been adopted is so extremely novels and ^o 
different from the practice of courts to which 
I have been accustomed, that I cannot con- 
sider it my duty to my client, to speak a- 
gainst a judgment already formed. It might 
have been material to address some considera- 
tions to the Court before that judgment was 
formed. We do not now think it our duty 
to our hononrable client, to trouble your bon** 
•urs with any observations. 

PRESIDENT. Unless some of your 
honours propose some other course, it 
will be my duty to proceed to pronounce the 
judgment of this court* 

Mr. SULLIVAN. I am not aware that 
die proceedings of this court have been in 
iny degree novel. I do not however rise 
for the purpose of entering into an argument 
in defence of the court, but to make such an 
explanation that the Respondent may under- 
ttand that any course is now open to him 
that ever was. A majority of the court at 
1 o'clock declared the Respondent guilty on 
two of the articles of impeachment. No 
notice wa» then given of any intention on 
his part to make ^ny- motion in arrest of 
judgnoent, or in mitigation of sentence, and 
the Court could not know that he had 
any such intention. It became their duty to 
go on, and deliberate on the judgment to be 
pronounced if nothing should be offered to 
change the course of proceeding. This 
they had done, and they had given notice to 
the Hon. House that they were ready to 
proceed in the trial. I have no notion that 
any member of the Court has formed a 
judgment not to be altered if any reason is 
offered for a change. The Respondent is 
now called upon. I conceive in the proper 
order, to say whether he has any reason to 
offer why sentence shall not be passed upon 
him. I have distinctly understood that he 
has now all the advantage that he could ev- 
er have had. If he has nothing to offer 
there is no reason why the court should not 



proceed to prondiince judgment. But it 
ought not to be understood that he has not 
had every opportunity which he ought to 
have to be heard and make his objections. 

Mr. WEBSTER. The Respondent's 
counsel are only desirous of being informed 
of tlie course they are expected to puitne, 
and to see that it is such a course as they owe 
to their client and to themselves. Am I to 
understand that the subject is open for obser- 
vations in favor of an arrest of judg^ient, 
and ofamitigationofthe sentence? I presume 
froAo the information to the Hon. House that 
the Court are ready to proceed to pronounce 
judgment, that it is not so. 

PRESIDENT. It may be proper to in- 
form the coijnsel, that the Court gave notice 
to the Hon. House, not that they were ready 
to give judgment, but that they were ^eady 
to proceed further in the trial. They are 
now ready to hear any remarks of the coun- 
sel for the Respondent, to show that judg- 
ment should not be rendered against him. 

Mr. WEBSTER. Am I to understand 
that the remarks of the counsel for the Res- 
pondent are to be confined to objections to 
the rendering of any judgment ? 

Several memhers. No Sir. 

MR. PICKMAN. I understood it to be 
distinctly stated that the whole subject of 
the judgment would be open for observa- 
tion, and if any remarks were made in be- 
half of the Respondent they would be tak- 
en into consideration. The judgment 
agreed on was to be pronounced, only in case 
the Respondent had nothing to say. This 
is the same course that is pursued in com- 
mon law courts. 

Mr LYMAN. I consider the counsel 
for the Respondent as having waved their 
right to address the Court. I do not see 
any advantage in keeping the House of Rep- 
resentatives waiting here any longer. I 
move that the Court now proceed to pro- 
nounce judgment. 

.Mr. WEBSTER. The counsel for the 
Respondent have not waved any right. Oi> 
the contrary they bad intended if the Court 
had remained undecided, to be heard. Bat 
they do not intend to afgue a question al- 
ready decided. 

Mr. SULLIVAN. It appears to me that 
the Court has intimated, as plainly as possi* 
ble,that it has formed no decision whioh is 
Hot subject to be changed in consequence of 
what may be offered by the Respondent.. 
I wish it to be understood, that there is no 
agreement that a particular sentence shall 
be pronounced, but in case no motion is 
made by him. 

Mr. WEBSTER. I understood the 
President of this Court to say that observa- 
tions might be made against the rendering 
of any judgment, but not m relation to » 
mitigation of sentence. 
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PRESIDENT. It 1$ with great pain that 
I find myself called on> to act on ibis occa- 
sfOB. It is well known from the vote that f 
have given what my own opinion is in rela- 
tion to the case. But a question has been 
taken by this board, and they have decided 
on two of the articles against the Respon- 
dent. I have never known it to be the 
practice of any court, after having come to 
an opinon and declared it, unless theve was 
immediate notice given of some motion to 
be made, to ^dopt any other course than to 
proceed toderermine what judgment Aould 
be pronounced. 

Mr. D WIGHT. I think the Respon- 
dent has had every reasonable indulgence. 
I move that the Court proceed to pronounce 
judgment. 

Mr. WEB TER. The Respondent's 
counsel thoug it decorous to wait until 
they had an int.' ihition that they should be 
heard. I can only say, that as far as my 

Eractice has extended, it has been usual to 
ear a motion i\ arrest of judgment, if any 
is made, before the judgment is determined 
on. 

Mr. PICKMAN. I did think as I 
Stated before, that he subject was open for 
the Respondent's counsel, to make any ob- 
servations either to * btain an arrest of judg- 
ment, or a mitigation of the sentence. If I 
am mistaken I now move« that the Court 
he^r any remarks, which the Respondent's 
counsel may now 'ofior, and that they 
deliberate upon them before proceeding to 
pronounce sentence. 

Mr. SULLIVA-N. I would propose to 
Ihe Hon. gentleman so to amend his mo- 
tion, *hat the Presid*»nr shall ask the . Res- 
pondent whether he has an^ thing to say 
why judgment should not be pronounced, or 
in relation to the degree of punishment to be 
awarded against him. 

Mr^ WELLES. I do not rise to any 
technical point, for these I do not wish to 
meddle with, but merely to observe, that I 
did not consider that any decision was made 
in relation to the sentence, but on the con- 
dition that nothing should be suggested on 
behalf of the Respondent, in mitigation of 
sentence or in arrest of judgment. 

Mr. Pickman withdrew his motion, and 
Mr. DOOLITTLE offered the following in 
writing :— That the Court v now hear and 
consider any suggestion from the Respon- 
dent in mitigation of sentence, or in arrest 
of jud gment. 

The motion was agreed to. 

PRESIDENT. Th(% Court is now open 
to hear atiy motion from the Respondent, 
cither in arrest of judgment or litigation of 
sentence. 

Mr. WEBSTER. If I am to under- 



stand the meaning of the eMrder or resolution 
which has just passed to be, that the Court 
has not made up its judgment, and that the 
sentence is a subject yet to be deliberated 
upon, I have something which I wish to 
say to the Court. But I wish to know 
whether I am right in giving such a con- 
struction to'the vote just passed. 

PRESIDENT. The learned counsel 
has the order before him and can^udge for 
himself. [The President reads the order.] 

Mr. WEBSTER. I am not a member 
of the Hon. Court, arkl 'have no right to 
construe its orders. ^ I wish to know distinct- 
ly from the head of the Court how I am to 
understand it. 

PRESIDENT. This Court, following 
the precedents of the courts of common 
lawy after having heard the Managers on the 
part of the Home, and the Res^iondent in 
his defence, by a majority of votes pro* 
no u need the Respondent guilty ; they 
have also agreed on the sentence to be pro- 
nounced by me as their organ, if no suffi- 
cient reason should be offeted why the sen- 
tence should hot be pronounced. But they 
have now voted, that (hey will hear any sug- 
gestions from the Respcmdem's counsel, 
either in arrest of jodgment or in mitiga- 
ion of the senie^ice. There can be no 
douiit, that if the counsel for the Respondent 
shall offer any reason for an arrest ol judg- 
ment, or in favor of a milder sentence, tha( 
shall induce any member to change hisopin* 
ion, that member will move the' Court to 
proceed to deliberate further upon the sen- 
tence. 

Mr. WEBSTER. If the opinion of the 
Court is already formed, and I am to under- 
stand that my client is put to ihe disadvan- 
tage of moving for a reconsideration of their 
opin ori, I shall decline making any remark. 

PRESIDENT (jiftera short pause) No 
motion in arrest of judgment being made 
by the Respondent, if no motion is made by 
any member of the Court, I shall proceed 
to pronotmce the sentence of the Court. 

'After a pause the president pronounced 
judgment and sentence as follows, v\z: — 

The Court for the trial of impeachment 
having found James Prescoit guilty of mis« 
conduct and maladministration in the of- 
fice of Judge of Probate of wills and for 
granting letters of administration whhin and 
for the county of Middlesex, charged upon 
him in the third article and twelfth article of 
inipeachme^it as charged against him by the 
House of Representatives — It is considered 
by the Court, that the said James Prescott 
be removed from the office of Judge as afore- 
said, for the county aforesaid, and he is re- 
moved accordingly. 

H The Court, on motion of Mr. Lyman, 
tvas then adjourned without day. 
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HOUSE OF REPRESfiNTATIYES. 

FRI9AT, AP&II. 27. 

After the House had attended on the 
Court of Irnpeachmeiit, and returned to 
(heir own chamber, Mr. King, chairman of 
the Managers, to conduct the impeachment 
against James Prescott, reported, that the 
said Prescott had been convicted before the 
Hon. Senate on two of the said articles of 
impeachment. 

It was thereupon resolved, that the House 
do demand judgment against James Pres- 
cott,Esquire,who has been convicted of mis- 
conduct and maladministration in his office 
9% Judge of Probatp, kc for the county of 
Middlesex, by the Hon. the Senate of this 
Cummonweahh, upon the impeachment 
(hereof made by this House. 

It was also resolved, that the committee 
appointed to manage said' impeachment do 
forthwith proceed to the bar of the Hon. 
Senate, and there, in the name of this House 
and of the pnople of this Commonwealth, 
demand judgment against the said James 
Prescott, upon said conviction. 

Mr. King was charged with a message to 
Inform ihe Senate. 

AFTERNOON. 

The House having proceeded to the Sen- 
ate chniuber and returned to their own 
<:hamber, on motion of Mr. Hoyt, of Deer- 
fiejd, it was 

Rffsolved, that ihe thanks of this House 
be given to their Managers in the impeach- 
ment and irial of James Prescott, and that 
this House highly appreciate the intelligence, 
the learnins, and the abiliijr displayed by 
(hen) in their arduous labours for the pro- 
motion of public justice. 

IN SENATE. 

SATURDAT, APRII. S8. 

On motion of Mr. Williams ; — 
OrJcrcrf, That a message be sent to His 
Excellency the Governor to inform hirn that 
James Prescott, Esq. has been convicted of 
misconduct and maladministration in his of- 
fice of judge of probate of wills and for 
granting letters of administration within 
and for the County of Middlesex, upon 
articles of impeachment exhibited against 
him by the House of Representatives, 
a nd has thereupon by judgment of the 
Senate sitting as a court of impeachment, 
been removed from his said office ; a copy 
of which judgment wHl be certified to His 
Excellency by the clerk of the Senate in 
due time. 

Mr. W. was charged with the message. 

On motion of Mr. Williams : — 

Ordered, That the clerk of the Senate be 
authorised and directed to purchase a suffi- 
cient number of copies of the Trial of James 
Prescott, Esq. Judge of Probate of wills, 



kc. in the county of Middlesex on articles 
of impeachment exhibited against him by 
(be House of Represeotatives, to furnish 
each member of the Senate who has attend- 
ed the present session of the General Court 
with one copy. 

A resolve for paying witnesses and othei 
persons for travel and attendance and services 
as witnesses, &c. came up from the House 
of Representatives and was concurred in by 
the Senate. 

HOUSE OF REPRESENTATIVES • 

SATURDAY, APRII. 28. 

A roaolve for paying witnesses and other 
persons for travel and attendance and ser- 
vices as witnesses, &lc. in the trial of the iin- 
peachipent against James Prescott, Esq^. 
was twice read and passed y and sent up for 
concurrence. 

Ordered, that the clerk of this House be 
directed to procure and deliver to each mem- 
ber of this House a copy of the report of the 
trial of James Prescott, Esq, late Judge of 
Probate for the county of Middlesex provid- 
ed any report thereof shall be speedily publish - 
which in the opinion of the speaker of this 
House shall appear to be faithful and cor- 
rect and charged at a reasonable price, and 
that the Hon. Speaker of this House be re- 
quested to certify to the Clerk accord- 
ingly. 

[The House met each day, forenoon and 
afternoon, at half an hour before the time ta 
which the Court of Impeachment was ad- 
journed — teceived the message from the Sen- 
ale notifying their readiness to proceed in 
the trial — returned a niessago to inform the 
Senate that they would attend forthwith — • 
attended at the bar of the Court during the 
trial — and returned to their own chamber.] 

l^Omitled in the proper place] 

HOUSE OF REPRESENTATIVES. 

FRIDAT, APRIL 18. 

Ordered, that if during the trial of the 
impeachment now depending before the 
Hon. Senate, a quorum of the House should 
not be present at the hour to which that high 
Court shall be from time to time adjourned ; 
those members who are present shall be 
called to order, and may accompany the 
Managers to the bar of the J3enate,to proceed 
on the trial of said hnpeachment. 

The Speaker communicated to the House 
a letter from the Hon. Levi Lincoln, stating 
that it would not be in his power to attend 
during llie session, and requesting that his 
place as Manager of the impeachment of 
James Prescott, Esq. might be supplied by 
s )ine oilier person. It was thereupon order- 
ed, thit Mr. Lincoln be excused from fur-- 
ther serving as Manager, and tliat this day at 
1 o'clock be assigned for choosing a Mana- 
ger in his place. At the time assigned, the 
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boose proceeded to elect by ballot, and made 
choice of HORATIO G. NEWCOMB, 
Esq. of Winchendon. Mr. Phelps was in- 
structed to inform the Senate of the choice. 

Ordered, That the Clerk be directed to 
cause each member of the House to be fur- 
nished with a printed copy of the charges 
against James Prescott, Esq. Judge of Pro- 
bate foi the County of Middle^x — bis an- 
swer to tbe same — and the replication of 
this Hoas». 

FRIDAY, APRIL £0. 

Mr. Baylies, one of the Managers of the 
impeachment, not having attended in his 
place, the House proceeded to elect by bal- 
lot an additional Manager, and FRANCIS 
C. GRAY, Esq. of Boston, was chosen. 

Mr. Sibley, was instructed to inform the 
Senate of the choice. 

At page ly immediately before the Articles, the 
following was otuiued, viz ; 

CommonioeiiUh of Massachusetts, 
Articles of impeachment, preferred a- 
i;ainst James Prescott,£sq. Judge of the Pro- 



bate of wills and for granting administra- 
tion within and for the county of Middle- 
sex, by the House of Representatives of the 
said Commonwealth, in their own name, and 
in the name of the people of Massachusetts ; 
and [to be] exhibited to the Honorable, the 
Senate of said Commonwealth, this (ifih 
day of February in the year of our Lord 
one thousand eight hundred and twenty one. 

At page 10, immediately after the Articleiy 
read as follows, viz : 

House of Representatives^ Feb, 5, 1821. 
Read and accepted, 

JOSIAH QUINCY, Speaker. 
Attest, 

Benjamin Pollard Clerk. 

At page 11, near the end, it should have 
been mentioned, that after the Articles had 
been read to the Respondent, and he had 
pleaded not guilty, an attested copy of there 
was banded to him by the clerk. 
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A SBoaT account of the former snipeach- j 
uents in this Commonwealih, since the 
adoption of the constitution, collected from 
the journals of the Senate and House of 
Representatives, will not, we trust, be unac- 
ceptable to our readers, eapeciully to such of 
ihem as shall hereafter be engaged in trials 
of this nature. 

The first case which we find upon record, 
is that of William tireenleaf, Esq. sheriff of 
the CQvnty of Worcester, as early as the 
Tearl78t. The course of proceedings in 
his case differs in several particulars from 
that pursued in relation to Judge Prescott. 
The attention of the House of Representa- 
tives was first called to the subject by peti- 
tions of the inhabitants of the towns of Pe. 
fersham and Hardwi«k against W. 6. for il- 
legal conduct in his office of sheriff, praying 
for an inquiry thereon, and that he might be 
impeached if found guilty. On the 7th of 
March these petitions were read and com- 
mitted. On the llth the committee report- 
ed an order, which was accepted, *' that the 
■petitioners serve said W. G. Esq. with a 
copy of their petitions, and of this order 
thereon, at lease thirty days before the sec- 
ond Wednesday of the next session of the 
General Court, that he appear on that day, 
to show cause, if any he has, why the prayer 
of thefr said petitions should not be granted. 
And also the petitioners are hereby required 
to appear on said day with their evidence to 
support the charges alleged in their. said pe- 
titions against the said W. G." This order 
was duly served, and on the 4tli of June a 
committee was appointed to consider the 
complaints of the towns of Petersham and. 
Hardwick, and to hear the parties and re- 
port. This committee was discharged on 
the dtb, and it was ordered that the parties 
be admitted to 9^ bearing on the floor of the 
House the next day, and that either of the 
parties be heard by themselves or one coun- 
sel. On the 6th the hearing was postponed, 
at the request of W. G. until the next morn- 
ing. On the 7ih a representation of one 
of the agents of Petersham, praying a post- 
ponement of the hearing to the next session, 
was referred to a committee, who reported 
the same day. Whereupon it was ordered, 
that an order issue foir any witnesses to sup- 
port the complaint, which said agent may re- 
quest, and that Mr. Kinsley of Hardwick, 
be a coBimittee to attend to the serving of 
such order. On the l|th, in the forenoon, 



the House sent a message to the Senatei 
that they were about to proceed upon a 
public hearing, and c«uld not conveniently 
receive any messages at present, but that they 
would inform the Senate when the hearing was 
over. The complainants were then admit- 
ted, by their agent, on the floor of the House, 
and the said W. G. by himself, and one 
counsel, and were heard upon the subject of 
the complaints in part. In the afternoon the 
subject was resumed, and after a full hear- 
ing, tiie parties had leave to withdraw. Af- 
ter debate, the further consideration of 
the subject was postponed to the next 
morning. On the ISth the House re- 
sumed the consideration of the complaints, 
and the following question was put — " wheth- 
er the evidence exhibibited to this House be 
a sufficient ground for bringing forward ar- 
ticles of impeachment against W. G. &lc. 
for misconduct and maladministration in his 
office ?" The members present were 167 ; 
of whom 157 voted in the affirmative. It 
was then ordered that Messrs. Phelps,Dawes, 
Bowdoin, Choate and Bourne be a commit- 
tee to prepare articles. This committee on 
the 14th reported six articles, which were 
read and accepted, and thereupon Messrs. 
Heath, Dawes, Ames, Phelps and Choate 
were appointed a committee to carry them 
up to the Senate. The articles are preced- 
ed by a full recital of the prior proceedings, 
in which however no reference is made to 
the petition of the town of Hardwick. The 
recital concludes — "And whereas it doth 
appear, that the charges laid in the petition 
aforesaid are well founded and substantiated, 
and that the said W. G. Esq. &&c. is guilty 
of misconduct and maladministration in that 
office — Therefore this House of RepresenHi- 
tives do offer and present to the said Hon. 
Senate, against the aforesaid W. G. &tc. all 
and singular the eenercd and special articles 
of impeachment following ; viz. l.The 'aid 
W. G. ^c. hath illegally and uujustly, from 
time to time, detained in his own hands, for 
his own private use, public monies, when 
the Commonwealth had a right to, and was 
in great want of the same." This may 
safely enough be presumed to be one of thft 
general articles abovementioned ; it will be 
found more difficult to determine which are 
the special* The$d Art. accuses the said 
W. G. in much the same informal manner, 
of having exhibited to the Treasurer of this 
Commonwealth in order to be laid before 
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the House of Representatives thereof, false ( 
and dishonest accounts of monies which he, ' 
as sheriff aforesaid, had colfected in payment 
6( public taxes." The dd Art. alleges, that 
he had " from time to time, and for the space 
of more than two years together, illegally 
detained in his own hands, and for his own 
private use, certain monies belonging to the 
aforesaid inhabitants of the town of Peters- 
ham for which he never accounted to them " 
Art. 4th is, that on a certain day he 'Mid pro- 
cure from the l*reasurer of the Common- 
wealth ah execution for money, which mon- 
ey he had then already received on a former 
execution." Art. 5th sets forth, rather more 
at length than the others, that he falsely re- 
turaed to the Treasurer a certain execution 
as unsatisfied, upon which he had received a 
certain sum in part satisfaction. The 6th and 
last is, that on a certain day he did '^ unjust- 
ly procure a warrant of distress to be serv- 
ed on the inhabitants of Petersham afore^ 
said for a large sum of money, which he 
then well knew they had long before paid." 
All whic^i the House of Representatives say 
they are ready to verify, and that they do 
thereupon, as the Grand Inques^of the Com- 
monwealth, impeach the said W. €h of all 
and singular the misconduct and maladmin- 
istration in his said office of sheriff, Sec. 
contained and alleged in the articles afore- 
said ; saving to themselves by protestation 
the liberty of exhibiting further complaints, 
and concluding with a prayer that the said 
W. 6* may be notified to make answer, and 
be brought to a trial, and, if found guilty, 
removed from his office ; and that such oth- 
er judgment may be rendered thereon, as 
shall be agreeable to the law and the con- 
stitution. The summons issued upon this 
occasion by the Senate was daten June 19th, 
178$, and was directed to any or either of 
the coroners of the county of Worcester, 
who were therein commanded " to summon 
W. 6. &&C. to appear before our Senate on 
the second Wednesday of the next sitting 
of the General Court, at kc. by serving him 
with an attested copy of the foregoing arti- 
cles of impeachment and this summons, or 
by leaving the same at his last and usual 
place of abode, thirty (Jays at the least be- 
fore the said second Wednesday, &&c. to 
make answer,. &&c. and to receive sue)) judg- 
ment," kc. The House were informed on 
the 20th, of the issuing of this summons, in 
order that they might be then and there pre- 
pared to support their charges. On the 
same day the House ordered that Messrs. 
Parsons, Kinsley, Ames, Dawes and Bourn 
be Managers ; who were " authorised, re- 
quired and directed to procure the necessaiy 
evidence," Slc. The clerk was directed to 
furnish each of them with a copy of the ar- 
ticles. The House also passed a Resolve 
for staying all law processes in the hands of 
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W. 6. kc. &LC. which was sent up for con- 
currence. The entry on the Senate'^ j<>ur- 
nal of the sanae day is — 'Resolve requiring 
W. G. to give bond for the faith fut discharge 
of his office, read and concurred, a», taken 
into a new draft — sent down for concurrence 
— ^ame up concurred. The printed Re- 
solve of this date is genercd that the Gover- 
nor be requested to inquire whether the 
sheriffs and coroners have given bonds, kc. 
and to take certain measures in relation to 
any that have not. 

The General Court was prorogued once by 
message from the Governor, and twice by 
proclamation, until the £9th of Oct. On 
the 5th of Nov. the House ordered that the 
Managers proceed in the prosecution of the 
business committed to them with all «0n- 
venient speed. It was voted that the House 
would attend the trial ; and a message was 
sent to inform the Senate, that in case they 
were inclined to sit as a court in the Repre- 
sentatives chamber, the usual seats would 
be assigned for their members. The Sen- 
ate returned an answer that they thought it 
would be most convenient to proceed to the 
trial in Faneuil Hall and that seats would be 
assigned for the members of the House if 
they should choose to attend. 

This same day, it being the second Wed- 
nesday of the sitting of the Legislature, the 
Senate was organized as a court. The Lt. 
Governnor, at the request of the Senate, 
administered the oath to the members collec- 
tively ; the form of the oath being the same 
as. in the trial of Judge Prescott, except in 
its commencement, whieh was '' You A. 
B. C. kc. do respectively solemnly swear" 
kc. When the Respondent was put 4o his 
plea, he waved it, until an agreement in writ- 
ing was made and signed by three of the 
Managers and himself, that under the gen- 
eral plea of not guilty he should be allowed 
to give any special matter in evidence ; and 
if the trial should not proceed at that time, 
he might plead anew^ an<i specially, if he 
pleased ; which agreenient was admitted by 
the^Cburt. He thert pleaded not guUty. 
His counsel then niQved that the trial be 
•postponed, to a future day ; which was ob- 
jected to by the Managers, but finally $^rant- 
ed by the Court, after a full hearing of coun- 
sel at Faneuil Hall. On the 11th the House 
reconsidered their vote to attond the trial. 
The Court again met, and the Respondent, 
waving his fprmer plea, made a formal an- 
swer. To the first article, after setting 
forth the Declaration of Rights, that << no sub- 
ject shall be held to answer to any crime or 
offence, until the same is fully and plainly, 
substantially and formally described tohim^" 
he demurs generally, averring " that the 
supposed charge in the same artiole is too 
gen/sral to be understood, in such a manner 
as will enable him the said William to make 
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a proper and just defence ;" ** wherefore the 
said Qreenleaf most humbly submits to the 
jadgment of this Hon. Court, whether he 
shaH be held to answer to the same article ; 
saving which, if overruled, the said Oreen- 
leaf saith, that he hath at all times faithful- 
ly served in his office aforesaid, and never 
unjustly detained in his own hands, for his 
own private use, pnblic monies, when the 
Commonwealth had a right to the same." — 
To the fEd A.rt. he demurs generally, because 
<he ebarge is sovncertainly and indefinitely 
described that he hat no opportunity to answer 
it, reserving liberty to make another an- 
swer if it should become necessary, and al- 
«o for plea -says, that whatever errors might 
appear in any acconnt by h'nn exhibited, he 
never intended or attempted to defraud the 
Commonwealth thereby. To the 8d Art. he 
demurs specially, protesting he is not guilty, 
and reserving Uberty to plead over, assign- 
ing for cause, that the town of Petersham 
liad brought an action of the case against 
him for the matter complained of in the 
Art. and that upon trial before the Supreme 
Judicial Cnart, the jury returned not guilty ; 
all which he is ready to prove by a copy of 
the record. He then goes on to state the 
mode of his doing business with the treasur- 
er, and other particulars. To the 4th and 
6th Art. jointly he likewise demurs specially, 
reserving the same liberty as before of an- 
swering over, on the ground that the acts 
complained of were not official acts, the 
procuring of the treasurer to issue execu- 
tions and warrants of distress being no part 
of the duty of a sheriff, but a matter for 
which he would be liable in his private ca- 
pacity in an actioa at law ; but if the Court 
shall still hold him to answer, he pleads not 
guilty. To the 5th Art. he pleads that the 
return on the execution was true at the 
time, as explained in his answer to the third 
article. 

The Managers having proceeded to open 
the prosecution, the counsel for the Respon- 
dent moved the Court to determine, whether 
the articles were laid with such certainty as 
that the Respoi)dent should be h^ld to answer; 
and the Court determined that they were. 

An agreemenc was then signed by the 
Managers and the Respondent, that the lat- 
ter ** should have all advantages by way of 
objection to the admission of evidence pro- 
duced in support of either of the articles, to 
avail himself of any informality or defect in 
the article, that he could have by plea ; and 
the said William agrees that no reply be giv- 
en to his answer, but that the trial proceed 
upon his answer filed ; which agreementwas 
allowed by the Court, and ordered to be filed. 
The remainder of this and the two fol- 
lowing days were taken up with the examin- 
ation of witnesses, and the arguments of the 
Managers and counsel. The Court then 
adjourned to the next afternoon lo give their 



opinions, but not being ready at that timt 
adjourned again to the next morning, when 
the question was put generally to each mem- 
ber of the Court, " is W. G. fcc. guilty of 
misconduct and maladministration in that 
office charged upon him by the impeach- 
ment of the House of Representatives, or 
not guilty ?" He was pronounced guilty by 
a vote of £0 to & The Managers then 
moved for judgment, but the Court not be- 
ing ready adjourned for three days. On the 
18th th« Senate sent to^ inform the Ht>use, 
that (hey were about to pass sentence, and 
that seats were assigned in Faneuil Hall 
for the members of the House. The House 
voted to attend, and sentence was passed,! bat 
the Respondent be removed from his office. 

The trial being finished, the Senate re- 
turned to the Senate chamber, and ordered 
that the Supreme Executive of the Com- 
monwealth be furnished with a copy from 
record of the judgment. 

It appears from the newspapers of the 
day, that the Hon. James Sullivan closed the 
defence ; and that Mr. Parsons closed on 
the part of the Managers. 

The next case of trial by impeachment is 
that of William Hunt, of' Watertown, one 
of the justices of the peace for the county 
of Middlesex. The first notice we find 
of the proceedings in this case is in the 
journal of the House, of Jan. 20th, 1794, 
where it is said, that a letter from the attor- 
ney-general enclosing a representation of 
the grand jury of the countv of Middlesex 
(vas read and committed to iftessrs. Edwards, 
Eustis and Slocum. 

On the 27th it is ordered that the clerk of 
the House be directed to issue summons to 
such witnesses as the committee, should 
think proper, to support the charges exhibit- 
ed to the grand jury of Middlesex by Stephen 
Hall, 3d. against W.fl.— an order of the same 
date, that the attorney-general be directed 
to attend the committee on this subject, and 
-ask such questions of the witnesses as he 
should think proper — and a third order ad- 
ding Mr. Black and Mr. Brigham to the 
committee. v 

On the 4th of February the committee of 
inquiry reported, that they had heard the 
evidence brought in support of the charges 
against W. H. ; that most of these charges 
affected him only in the character of an attor- 
ney ; and that only three cases had been 
made out against him of misconduct as a 
justice of the peace. Tlie report goes on 
to state the cases. 

A petition was then read from W. H. pray- 
ing that he might be admitted to a hearing 
on the floor of the House ; upon which it 
was ordered, that the petitioner be admitted 
to a hearing by himself or counsel, or both ; 
and that the party complainant be heard at 
the same time. The attorney -general was 
,1 to manage the inquiry on the part of the 
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CJomnionwealthy and the clerk to summon 
such witnesses as the attorney-general should 
direct. 

On the 11th a message went to the Sen- 
ate informing ihem of the inquiry Jn which 
the House was at tliai time engaged, and 
that the douse were desirous of receiving 
no cotnmunicattous from the Senate until 
farther notice. On the same day in the af- 
ternoon they voted, 113 to 36, iic»t lo exam- 
iBe the charges against W. U. as an attor- 
;ney. The next day the investigation con- 
tinued, and in the afternoon the vote #ti the 
question ol impeaching VV. H. being talten 
by yeas and ^ays, was decided in the affir- 
mative — yeas 111 — nays £1. 

Tilessrs. Whiting, Ely, and Bishop, were 
appointed a comniittee to jlrepare articles. 

On the 13(h of Feb. it was ordered, that 
Messrs. Jarvis, Bigelow and Town be a com- 
mittee to consider the propriety of ad- 
muting in future a public officer accused of 
mdlcoiidnat to be heard by himself, or coun- 
sel, while tne House are inquiring into, the 
facts. 

Feb. 14th, articles.of impeachmei^t against 
Vf, U. were reported, anJ Messrs.. Bigelow, 
Ely, Lyman, Vvhiting aiSd Widgery, appoint- 
ed to carvy thein up to the Senate. 

Feb. 5ih the House received notice, that 
the Senate had ordered W. H. to be sum- 
moned to appear on the 20th inst. and make 
answer to*the impeachment. It was order- 
ed, ttiat Messrs. VVillingion, Bigelow,, and 
Smead he a Committee to procure the nec- 
essary evidence to support the impeachment 
of VV. H. and the Clerk was directed to is- 
sue such summons as this Committee should 
require. 

Feb. 17th, it is ordered, that Messrs. Ely, 
Widgery and Bishop be Managers ; and 
they are authorized, required, and directed, 
to procure the necessary evidence, and are 
further authorized to employ the attoxney- 
geiieral, or other counsel, as they think 
proper. 

Feb. 20th the House were infocmed by 
fiessage, that the Senate would sit as a 
Court of Impeachment for the trial of W. 
H. in 'Faiieuil Hall. 

Feb. S&5th, the House were notified, that 
the Senate would proceed to FUneuil Hall 
at 3 o'clock to give their judgment in the 
case of W. H. and that seats would be as- 
signed for the members of the House. 

Ordered, that the Hotise attend according- 
ly. 

Messrs. Willington, Whiting, and Ely 

were appointed a committee to report a re- 
solve providing foe tho expenses of the 
prosecution. 

Feb. S7th. The committee appointed to 
take into, consideration the propriety of offi- 
cers accused before the House of Represen- 
tatives for maladministration in discharge of 



the duties assigned them by the constitution 
and laws of the government, being admitted 
to be heard by counsel on the floor of the 
House in vindication of their conduct, are 
clearly of opinion, notwithstanding the pre- 
cedents to the contrary, that such ipdulgen- 
cies have been^ attended with much trouble 
and expense, and ought not to be permitted 
in future,, as the inconveniences which have 
resulted have greatly preponderated against 
tlie benefits that have been experienced on 
any former occasion. And the committee 
further report, that this opinion be entered 
Oti. the journals of the House, that it may 
operate against the authority, of the fore^ 
memioned precedents, on future applica- 
tions of the same nature foe similar indul- 
gencies to those which have been hereiofore 
allowed on 'the application of. persons of thi^ 
description whp niay be accused before thi$ 
branch of the Legislature. Readl and ae,t 
cepted and. ordered accordingly,. 

Nothing appears in the jpurnals. of thfi 
Senate, as such, relative to this trial. The 
r.ecocds of the Coujt begin with the article^, 
exhibited*. 

1st. Art, That the said Wv 0. Esq. in, 
the year 1792, at Water own aforesaid, he 
being then and there a justice of the peace 
as aforesaid, did issue a writ in due form oC 
law in favour of Thomas Hunt, of said 
Watertown, Esquire, against Stephen Hall 
the 3d, of Medford, in the same couniy, yeo- 
man, in a plea of confession of the case, and 
made the same returnable before bimseif a; 
a justice of the peace as aforesaid i that thf 
same writ being duly served and returned, 
tlie said Hall appeajred on the 19th day t>f 
March, in the year aboyesaid, on Monday at 
9 of the clock in the forenoon ; that tb« 
said Hall appeared beCore the same W» H^ 
Esq. and demanded the appearance of the 
said T> Hf the Plaintiff, in the same suit ; 
but the said T. H* did not ajipear, either by 
himself personally, or by any attorney bj 
him substituted therefor, yet the said W«. 
H. Esq* Nvithout the appearajice of the said 
T. H. or of any person by him. authorised 
to, appear in ^said ca^* did tiien and tjier^ 
corujptly, falsely and w.ick,edly enter on Us 
records as a. justice of the peace, that tlie 
parties, named In the saipe writ did appear 
before hlni a( the tntie therefor set in 
th^ same wrlr, and that the said T. H* did 
thea atul thece; in the presence of the said 
j;ii.stice, notify the said Hall that he the said 
dr., H* would carry the same action to the 
nex.tcoart of common pleas to be holden 
within, aad for the said county of Middle*- 
sex on the 3d Tuesday of March ttien next, 
and that the said W.H.Esq. in his ofl^e as a 
justice of the peace aforesaid, did corruptly, 
wilfully and falsely certify to the said court 
of common pleas the same record as truf, 
he the said W. H.. then ajid there well kuQw- 
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iD( the same to be corrnpt andfabe as 
aforesaid " 

The ftd Art. alleges with tt^u^\ precision 
(hat the said W. H. issued a writ in favour of 
1. C. vs. J. W. in a plea of the case, re- 
turnable before himself ; that the said J. W. 
appeared in obedience to the writ ; that the 
said W. H. £sq. being absent from the 
county did not enter the action at the time 
assigned ; that the Flf. did not appear by 
himself or attorney, notwithsunding which 
the said W. H. recorded the appearance of 
the PIf. and the default of the Deft, against 
whom execution issued for debt and costs. 

Art. 3d alleges that the said W. H. issu- 
ed another writ returnable before himself, 
that the Deft, appeared at the time, 
and that the Plf. did not appear ; yet the 
said W. H. entered on his record that the 
Plf,appeared, entered and prosecuted his ac- 
tion, and gave notice that he should carry 
the same before the next court of common 
pleas, and that he certified the same to the 
said court as a true recotd. 

All which the House of Representatives 
aaythey are ready to verify, and do there- 
upon impeach the said W. H. of the mis- 
conduct and maladministration alleged, 
•aving to themselves the liberty cf exhibit- 
ing other articles, and pray the Senate to 
proceed to trial, and give judgment of re- 
moval from office, &lc. if he should be found 
guilty. 

The summons was directed '' to Jacob 
Kuhn, M^jssenger of the General Court," 
and was to be served in the same manner as 
that in the preceding case. 

Of this proceeding information was giv- 
en to the House of Representatives, and it 
was ordered that the Sheriff of the county 
of Suffolk, and the crier generally attending 
the court in the county of Suffolk, should 
attend the trial. 

On the day assigned, Feb. SOth, the Lt. 
Gov. administered the oaths, and the arti- 
cles being read to the Respondent he plead- 
ed not guilty. The Managers for the House 
of Representatives produced a certificate of 
their appointment, upon which this counsel 
for the Respondent read ah answer to the 
impeachment, which was ordered to be filed ; 
but which does not appear upon the record. 
Witnesses were examined, and the counsel 
for the Respondent opened his defence on 
the same day. The next morning the ar- 
guments of the counsel and the Managers 
were gone through ; and the morning fol- 
lowing, the question being put whether the 
Respondent was guilty, or not guilty, in the 
same form as in the preceding case, he was 
flonvicted by a vote of 20 to 7. The Mana- 
gers moved for judgment; but the Court, 
not being ready, adjourned for four days. 
At the day appointed for judgment, it is 
inentioqed that tl^e House of Representa- 



tives attended and occiipied the seats whieh 
had been provided for them. • The judg- 
ment was suspension for one year. 

The Managers were assisted by ^he At- 
torney Geiieral. The counsel for the Res- 
pondent were the late Ch. Jus. Parsons and 
Hon. Harrison Gray Oti^* 

The next impeachment was of John Ti* 
nal, Esq. one of the justices of the peace 
for the county of Suffolk, in Feb. 1800. 

Him$e of RepnnnUUvM, 1800.— Feb- 
ruary f4th P. M. A communication from, 
the Attorney General was read respecting 
the conviction of J. V. Esq. for sundry 
crimes before the Sup. Jud, Court. Com- 
mitted to Messre.^ale, Tillinghast, Bart- 
lett, Russell and Titcomb. 

Feb. £5. This committee reported that it 
was the duty of the House to impeach. 

Ordered, that Messrs. Ephraim Williams, 
Wm. Prescott, Naih'l Tillinghast, Jona. E. 
Porter, and Nahum Mitchell be a committea 
to prepare articles. 

Feb. £6. Articles/wcre reported and car- 
ried to the Senate by the same commit- 
tee. 

Feb. 27. The House was Notified that J. 
y. was summoned to make answer March 
1st at 10 o'clock. . 
Feb. £8. The comniittiBe who prepared 
I the articles were appointed Managers. 

March 1. The House sent a message to 
the Senate, offering the use of their cham- 
ber for the purposes of the trial ; and re- 
ceive answer, that the Senate had made ar- 
rangements in their own room and assigned 
seats for the House, if they choose to at- 
tend. 

The articles in this case begin by recit- 
ing, that whereas the said J. V. is a justice of 
the peace, kc. and that by the records of 
the Sup. Jud. Court, certified copies of 
which had been laid by the Attorney Gen- 
eral before the House of Representatives, it 
appeared that the said J. V. had been '^ con- 
victed of extortions, bribery and corruption 
in his ofiice aforesaid, whereby it is mani- 
fest that the said J. Y. Esq. a justice of the 
peace as aforesaid is guilty of gross miscon- 
duct and maladministration in that office, 
therefore this House of Representatives do 
offer and present to the said Hon. Senate 
against the said J. V. &«. all and singular 
the general and special articles of impeach- 
ment following." Then follow the articles, 
setting forth with great precision, 1st, that 
the said J. V. had committed a certain per-r 
son to gaol, who was before him charged 
with the crime of perjury, and afterwards 
did recognize the same person to appear be- 
fore the S. J. C. ; **aDd that he the said J. V 
then on the 12th day of August aforesaid, at 
Boston aforesaid, in the county nfoiesaid did 
extort frora,demand, and unIawfuUy,corrupt- 
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ly, and wUfuBy reeeire and tzkt from and of 
him the said Jaraes Murphy, the sum of five 
dollars, for recognizing hm as aforesaid, 
and for certifying and returning the &aine 
recognizance to Sie same Sup. Jud. Court, 
for which the same was taken as aforesaid, 
vhen in fact the fees therefor, as establish- 
ed by law, were twenty five cents, and no 
more, of which the said J. V» was well 
Imoving." 

Art. S4, 9d and 4tb charge the Respon> 
dent with several cases in which he had 
agreed to take bribes for the granting ot li-. 
censes to retail spirituous liquors, and had 
afterwards m pursuance of these corrupt 
agreements given his vote fcr the graating 
of the said licenses ; and received the 
bribes. 

All which he House of Representatives 
•ay they are r ady to verify, and that they 
do thereupon n.peach, &&c. saving to them- 
selves by prot ; ation the liberty of exhibit- 
ing new articb , of replying to the answer, 
and "of offering proof of the premises, or of 
any of their im eachments :md complaints 
that shall be exhibited by them, as the case 
may require," and conclude with the usual 
prayer. 

The summons was as in Hunt's case ; 
and similar orders were passed. The mem- 
bers were sworn collectively by the Hon. 
Elisha May, one '>f the council, upon the 
request of the Senate. The clerk was 
sworn by the Hon. Solomon Freeman, be- 
ing the oldest senator present. The \arti- 
cles were read, and the Respondent plead- 
' ed not guiUVi and said he was ready for tri- 
al. Upon this the Managers produced their 
credentials. Having authority for the pur- 
pose, they had employed the Att. General to 
assist them, who had begun to open the 
cause, when the Respondent consented to 
allow the record of the Sup. Jud. Court as 
conclusive evidence against him in support 
of the articles contained in the impeach- 
ment. Which being entered on the rec- 
ords of the Court, the question was taken as 
follows. What says your Honor, is J. V. 
guilty of extortion as charged upon him in 
the 1st Art. fcc. or not guilty ? He was 
unanimously found guilty. The question 
was then put, what says your Honor, is J. 
V. kc. guilty of bribery and corruption as 
cl^arged upon him in the three last articles, 
itc. or not guilty ? Upon which also he was 
unanimously pronounced guilty. This was 
on Saturday, the Isi of March, and the 
Court not being ready to pronounce judg- 
ment was adjourned to the following Mon- 
day ; when sentence was passed that the 
Respondent be removed from his office, and 
disqualified to hold or enjoy any place of 
honor, trust, or profit under this Common- 
wealth. 



At this trial seats were assigned t<^ th» 
Council, the House of Representatives, an4 
tne Judges of the Sup. Jud. Court. 

The fourth and last impeachn>ent, was ftf 
^' Moses Copelapd, £sq. one of th^ ju^tice^ 
of the ueace for the county of Lincoln, on 
the $Oth day of June A. D. 1807, for mal- 
feasance and maladministration in bis of- 
fice." 

^House of Repi'tsentatives, 1807. — Jan.27. 
The petition of G. Wellington and others 
complaining of M. C. kc. was read aD4 
coannitted to Messrs. Kinsley, Parsons^ 
Moody, Davis and Bacon. 

Feb. 7. The committee made a report, 
which was read and recommitted. 

Feb. 9. The committee reported, that if 
the complaint was true, it furnished sufil- 
cient ground of impeachment ; and that the 
House should pursue measures to eifeci a 
full investigation of the subject. 

June 8. A communication was received 
from Hon. George Ulmer, stating that in 
pursuance of a resolution of Feb. 9. appoint- 
ing him an agent to collect evidence for and 
against M. C &&c. he had taken certain de- 
positions which were inclosed. This fsom? 
municatioh was read and together with th^ 
depositions committed to Messrs. Smithy 
Wheeler and Oakes. See printed JQumaU 
of 1807,j?. 81. 

June 15* The above committee reported 
that they had examined the depositions, and 
divers witnesses, and heard the arguments 
of counsel for M. C. and that they were of 
opinion, that although the said M. C. may 
have been guilty of malfeasance and . mis- 
conduct in office, it did not appear that his 
behaviour bad been so aggravated as to re- 
quire the exereise of the constitutional pow- 
er of the House by impeachment ; but they 
submitted whether if the House believed 
the facts stated, it would not be expedient 
to address the governor and council to re- 
move the said M. C. from office. This re- 
port was accepted, and recommitted for the 
purpose of drafting the address. — Ibid 119, 
120. The same day the committee report- 
ed an address,, which was read and approv- 
ed. It was then ordered, that Messrs. Smith, 
Wheeler and Flagg, with such as the Sen- 
ate should join, be a committee to present 
the address. Sent up for concurrence.— 
Ibid 123-4. 

June 19. A message went to the Senate 
requesting them to send down the petition 
and tlie doings of* the House thereon. — Ibid 
146. The Senate having complied whh 
this request, the House forthwith reconsid- 
ered thek vote respecting an address, and 
ordered that Messrs. Ripley, Whitman and 
Slocum be a committee to draft articles of 
impeachment against M. C. — Ikih 147. 

June 20. The committee reported arti- 
cles , and it was thereupon ordertd, that the 
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tame committee carry them to the Senate, 
«nd request that thejr would take order there- 
on. — Ibid 151-3. The House received a 
message by the clerk of the Senate, inform- 
iog ihem of the measures taken for the trial 
of M. C. ibid 156. Messrs. Bangs, Story, 
Whitman, Bradbury and Ripley were chos- 
en Managers by ballot, of which the clerk 
of the House was directed to inform the 
Senate. 

Jan. m, 1808. A message was received 
from the Senate, that they had resolved 
themselves into a court of impeachment for 
the trial of M. C. bnt that the process issu- 
ed against him, not being yet returned, the 
Court was adjourned to h riday next. — Ibid 
o/'1808,ji.2S. 

Jan. 15. ▲ message was received, that 
the Court was adjourned, for the same reas- 
on, uniil the following Wednesday. — Ibid 
S7. 

Jan. 20. Notice was received of a further 
adjournment to the £7(h. — ibid 61. 

Jan. ft7. The House offered their cham- 
ber to the Senate for the trial. A n>essage 
was received from the Senate stating that 
they had resolved themselves into a Court — 
that M. C. had appeared and rmide answer 
— that they had adjimrned till half past IS 
—-and that seats would be provided for the 
Managers.— i6t(i{ 80, 81. 

Senate.— -June 20, 1807. The articles of 
Impeachment against M. C, weae brought 
yp and exhibited as follows: 

Art. .1st. "That the said Moses, indi- 
rect subversion ol the impariialiiy and dis- 
interestedness which ought always to govern 
the judicial department of government, did 
purchase of one Samuel Kellc^k a note of 
hand, endorsed blunk by said Samuel, bear- 
ing date ihe second day ol March, A. D. 
1805, for the sum of Jia,00, payable to said 
Kelloch or order on demand with interest, 
and afterwards a -ivrit issued from said Cope- 
land thereupon in the name of Samuel 
Kingsbury, of a place called Balltowii, and 
judgment was entered on the same for ihe 
Kum of $liM damage, and J5,15 cosis of 
suit, when in fact the said note" was the prop- 
erty of the said Copeland, who made*ise of 
the name of a fictitious endorsee for the pur- 
pose of augmenting the costs, and giving him 
dti opportunity lo sit as a magistrate in a 
cause in which he possessed an essential in- 
terest." 

Art. 2d accuses the said Copeland, in a 
manner equally informal, of issuing two writs 
reuirnable before himself on a certaih day 
Hn4 liour, and defaulting il)c defendant be- 
fore the liour had arrived ; which default, al- 
though the defendant appeared in due season, 
he refused to lukeofF, and afterwards issued 
execution upon These judgments. 



It Art. 3d. Is, ^ that said M. in ctntradic- 
tion to his oath of office and in defiance of 
every principle of morality, at &&c. on &:c. 
did wilfully and corruptly take and receive 
of one D. R. the sum of lf^l,50 as a bribe to 
bias his opinion in favor of said RT in rela- 
tion to an action then and there depending 
before the said M. C. in which one B. H. 
was plf. and the said R. was Deft." 

The House then by protestatmn reserving 
the liberty of exhibiting new articles, and of 
replying, and of offering evidence, " pray that 
said M. may be put to answer to the premi- 
ses, and that such proceedings, examinations^ 
trials and judgments may be bad thereon, as 
to the laws and justice may appertain." 

Upon the exhibition of these articles, the 
first Tuesday of the next Session of the Gen- 
eral Court was.assi^ned for tria^, and it was 
ordered that a copy of the articles and " a 
summons in due form to attend at the time 
aforesaid be served by the Sheriff of the 
County of Lincoln on the said Moses ninety 
days at least" before the day appointed fon 
the trial. The form of the summons is not 
given. 

Jan. llj 1808. Messrs. Titcomb, Otis and 
Sprague were appointed a committee ta 
make arrangements and report rules of pro« 
ceeding. 

Jan. 12. The committee reported rules> 
which after amendment were adopted. This 
being the day of trial, the oath was adminis- 
tered, in the form before used, to the Sena- 
tors collectively, by the President of the 
Senate, and afterwards by the oldest Senator 
to the President. 

The Court appointed John D. Dunbar their 
clerk (who was sworn by the President) and 
Jacob Kuhn crier. The Court was adjourn- 
ed to the 15th inst. 

On that day the summons issued not being 
returned, the Court ordered an alias sum- 
moHS returnable on the 29th inst. 

On the 27ih however the Court being 
opened M. C. was called and appeared, and 
requestecl the Court to allow him counsel, 
which was granted. An answer was then, 
filed, in which, reserving liberty to give any 
other answer, and saving all legal exceptions 
to the insufficiency of the articles, it is set 
forth at considerable length, that as to the 
charge contained in the first article, Kellock 
being indebted to the Respondent, and hav- 
ing given satisfactory security for the debt, 
afterwards handed him the note abovemen- 
tioned, with a request that it might be put 
into the hands of an attorney and sued, and' 
th?t the amount when recovered might be 
retained by the Respondent and put to KeJ- 
lock's account : that the Respondent ac- 
cordingly gave it to an attorney to collect ; 
that the attorney afterwards entered the ac- 
tion above spoken of, nmong others, on the 
I Respondent's docket, and no person appear- 



TRIAL OF JUDGE FRESGOTT. 



ai9 



\ 



ing for the defendant, he was defaulted ; 
that the Respondent did not know at that 
time, that this action was 4)rought on the 
said note, nor did he discover it until he 
was making up his record at large, after the 
attorney had left his oAce ; nor had be any 
idea that it was brought in the name of a 
fictitious endorsee, until after the execution 
had issued ; that the Res))ondent had no in- 
terest or propeity in the note, and that it 
was never intended that he should have 
any thing more to do with it, than to hand 
it over to an attorney, and receive from the 
attorney the amount which he collected, to 
be credited by the Respondent to Kellock. 
And the Respondent further says, that he 
gave no directions whatever to the attorney, 
as to the manner in which th'is note was td 
be sued, nor as to the action being brought 
before him, k>^. 

** And as to the Sd and Sd articles of im* 
peachment, as well as to the 1st, and as to 
all the criminal matters and things in the 
same impeachment alleged against the said 
C. he the said C« doth say that he is not guil- 
ty of the same, or of any part thereof, in 
manner and form as is set forth, and there- 
of puts himself on trial." . 

A repHeation was filed by the Managers 
in the case, but was not read in Court. 



The Court then adjourned to theS9th 
and on that day, on the motion of the Man- 
agers, adjourned again lo the Sd of Feb. 
The 2d and 9d Feb. were occupied in tha 
hearing of evidence and the argumente.— 
George Blake, Esq. closed on the part of the 
Respondent, and Benjamin Whitman, £sq. 
on the part of the Managers. 

The next day the Court deliberated with 
closed doors. The day after, the question 
was put, " is M. C. Esq. guilty as charged in 
the 1st article of impeachment, or not guiU 
ty ?" The vote was guilty, l^-not guUty^ 
£5. On the Sd article the vote was unani- 
mous, not guilty. On the Sd article the 
vote was as on the 1st. 

The President then declared, that it was ^ 
the opinion of the Court, that M. C. Esq, ^ 
was not guilty of either of the charges ia 
the several articles of impeachment. Mr- 
Lee, counsel for the Respondent, moved 
the Court, that M. C. Esq. should be dis- 
charged. The Managers makinc; no objec- 
tions, the Court ordered that M. C. Esq. be 
discharged and go without day. 

It does not appear in either of the forego- 
ing cases, that a message was sent by the 
House to the Govprnor, Co inform him of the 
impeachment pending. 
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JurXiv. sec. ord. Inst. 80— Jacob's Law Dict.163 
-Hast. Entr. 127, 196— Selden's Judic. of Par- 
liament, 195— Toller's La^ of Ex. 167— Vinnii 
. Comm. 80— Woodcies. Lect. Ill, 127, 164. 

Cases. 

Addison's (Addis. Trial) 184 

Bacon's (St. Trials) 45,46, 20* ' 

Chase's (Chase's Trial) 12, 46, 76,77, 193, 194, 195 
Clarendon's f2 Wooddes. Lert.) 127 

Commonwealth t;c.Fowler(10 Mass.Rep.^ 127,196 

r* Shed (1 Mass. Rep.)58, 69, 74, 76, 77 

Copeland's 104, 126,217 

Gifford's(l Salk.) 162,163 

Granth ;im tw. Gordon (IP. Wms.) 1 63 

Greenleafs 164, 126, 212 

Hasting's (Warren Hasting's Trial) 76, 193, 196 
Hunt's 104, 126, 214 

Jephson's (Free. Chan.) 163 

King vs. Holland (5 Term Rep.) 127 

— vs. Home (Cowp.) ijg 

vs. Loggen, (1 Str.) 87, 184 

vs. Sainsbury, see Errata, (4 Term Rep.) 127 

Lake's (3 Leon.) 136 

Lvonf* (Seld. Jud. Pari.) 196 

Macclesfield's (Maccles. Trial) 76, 77, 193, 195, 

203 204 f r 1 f ^ r 

Melville's (Ann. Reg. 1806.) 46, 76, 193, 195 

' Neale vs. Rowse (4 Co. Inst) 87, 170 
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Qaeen of England's Trial (Dolby's) 110, 111, 112, 

SachcVerells (St. Tr.) 124 

Sarum's (Bishop of) (Moore) 163 

Sharlcy vs. Packer (Co. Lit.) 86 

Smith w. Mall (« Rol. Rep.) 87 

Vcaje i». Priour (Hard.) MS 

ViiSl'i IM, 126, 216 
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Wales t». WiJIard (2 Mass. Rep.) 
Winton's (4 Hatsell's Prec.) 

tlnglish Statutes. 

Westm. 1. c. 26. 
25Edw.3.c.9. 
. 19 Hen. 7. c. 8. 
21 Hen. B.C. 6. 



198 
164,195 

86 

165 

86 

86, 87, 161 



CoUmial and Provincial Laws and Charter. 



72, 168 
72,161,168 
72,161,168 

72,161 

72 



1639 (records of wills, be.) 

1649 (probate courts, he.) 

1662 (probate of wills, &c.) 

1685, May, (probate of wills, &c.) 

1685, Oct. (probate of wills, kc.) 

Chart. Wm. and M. (prob. jurisdict ) 72, 140, 151, 

161 
4 W. and M. c. 2 (register's office) 
6 Geo. 1. c. 3 (fixed days) 

(probate business) 



13- c. 3 (judffe of probate^ 

4 Geo. 2 c. 3 (prooate business) 



169 

72 

169 

79, 98, 197 

169 



ConsiUuticn of Massachusetts. 
Part 1 art. 10 (security of civil rights) 121 

^ — 12 (allegation of ofience) 43, 44, 45, 

S8 1S4 

!..,, (security of civil rights) 87, lfi2 

Part 2 ch. 1 s. S art. 8 (impeachment) 79, 80, 109, 



117,192,198,194 

s. 3 art. 6 (grand inquest) 



ch. 3 art. 4 (Bxed days) 72, 81. 131 , 

— ch. 6 art. 6 (confirmation of laws) 
Siaitdes of the Ccmmomoealth. 
1783 c. 36 (partition) 
-^-^ c. 38 (guardians &c.) 
■ ' (fixed /davs) 
(judge ot probate) 



109 
168 
114 



205 

98,169 

72, 131 

79,98,198 

205 

72, 133, 169 

73 



— — c. 41 ^paitition) 

— - c. 46 (register of probate) 

VldCc. 65 (register of probate) 

1796 c. 41 (feas) 28, 57, 70, 82, 90,91, 136, et seq. 

1805 c. 83 ((.t. of prob. in Midd.) 16,73, 77, 81, 89, 

132, 168 J 

1817 c. 190 (judge of prob.) 29, £0, 98, 99^ 154, 198 
-^ (fixed days) 73 

Baidwvay Loammi, exam. 63 

JBarrettf Nathan, exam. 65 

Bartleti, Abner, exam. 51, 65 

Baylies* Vf'iWitimf on com. to prepare nit. 6— 
elected M. 11— appears as M. 7 — absent 15 — 
hiB place supplied bl, 211 

BteloWf Abraham, exam. 197. 

JBu/f, of pains and penalties HI ef ^f^.-^of in- 
dictment 195 

.B/ffi('c,Greorge, appears as counsel 15— on admis- 
non of ev. 44^examines witness 32, 24, 39-'his 
argument 102>69 — exoraium 102— on constitution- 
al powers of the ct. 103*25— precedents rare 103 
—to be guided by the constitution 103— jltnrity of 
our civil adminjstration 103,107'— formerimpeacb- 
uentsin Massi 104— importuuce of Ihis case as a 

Jirecedent 104, 158-9— dangerous notions on imp. 
04— removal by address 104,113, 117-^motives 
of H. of R. 105— no arbitrary power in any branch 
of our government 105-6— 'Punishment only for 
breach of known law 106, 113. 121— Mass. judi- 
ciary 106, 155— grand inquest 107— grand and trav- 
erse juries 108^ealousy of arbitrary power in our 
constitution 108— misconduct and maladministra- 
lioii u office 109, 117— nature of imp. in England 
110 <( te^.—design of it 111— trial of the Queen 

2S 



110 — bills of pains and penaUic.< W^etseq — imp.ta 
Mass -114 — S.act.ofjudicatuie li5^-ofiences with- 
in its jurisdiction 116— its judgment 121 — luiesfor 
its conduct 123 — tenure ot' juuicial office 121 — of 
the formal allegation 124, 136, 137 — general vie%v 
of the Alt. 128— chaiHcter and conductor R. 128, 
139, 152, 167— legality of special mob. cts. 130-- 
absence ol r<egister 132 — omc.e and duties of reg- 
ister 133 — legaKny of fees taken by R. 135 — rxtor- 
tion 136— Isiart. f37— siaiemewt of itflns 138-^- 
papers npcessary for administration 139— uciino as 
counsel 141— li>i-ibcry 142— 6th an. 143— 12th 
ait. 144 — udvice and assistance to suitoi-s 150— <!o. 
to executors, he. 154 — office ol judge 156-G — im- 
portance of the trial to R. 104, 158— misBtatenicut 
of M. 205 
Breck, Joth.im, v. .Article 12/A 
Bribery, defined'44, 118, 126, 142— law of 75, 
76, 142 

Sroivn, Simeon, v. Article 4th 
Bvtterjeld, J oseph, exam . 39— v . Article Ath 
BuLtrick^ W liliam , exam. 56 
Cases J cited, v. Authorities ^ 

CertiJicaUt of A. Biglow 69— of Calvin Sanger 
67 

Champney, Benjamin, exam. 61 
Clappj v Article Ulh 

Clerki'swovn 11 — reads artt 11'— to iss^uf subpoe- 
nas 10, 14 — to stvcar officer, president, and \vit> 
nessea 10— swears iheni ll-> reads R's motion 12 
— calls witnesses 24 — reads eucl* art. lo the ct. 
206 — authoritrd to purchase copies of the rcpurt 
210 — countersigns art. 21 1 — to furnish cupick of 
art. 7 

Cobb, on com^ on Wood^s pet 5 
Commitieet of inquiry onlee-bill 5 — on ^Vood*8 
pet. 5— of imp. 6 — to prepare art. 6— to inform 
Gov. 6 — to demand judgment on ' the Imp. 6^-of 
rules 5— on ct's sitting during recess of legislature 
i4-«'V. Iteport 

Common Late, nature of 85, 194 — foibid? jnd<7e*s 
giving eounscV 85~-|]Muts fees on the ground of 
quantummeruit 16i2t 170 

Complaint, agttinst J. Presco(t,T. Petition 
Constitution, of Mass. general comments on ^Of 
103-25, et pAfsim. s.AtUhorities. 

Continuance, R's motion fur 12 — affidavit to sup- 
port the same 13— <|. upon 12, 14 

Copeldndf Moses, accovmt of his imp. 217 
' Corruption, isusi boaHeg^d 76— mu»t be provrd 
60, 92— whetlicr to b6 proved when the f^cts are 
admitted 43— Wjieiher provM 83,91,93, 97, 170-1, 
176, 191— whether usage rebuts 60, 76, 110-1 
C0ttna7, altend the trial 1 1 
Counsel, to be heard on trial 10 — to have sub-- 
pcenns 10— appear 11, 15 — et passim, introduce ev> 
55-79, 86, 197 — have leave to retire and cons^ult 
70— arguments of 87, 102, 169— v. BUkej Uoar, 
Hubbard, Peabodtf, Prtscolt, Webster. 

Court, 9lerk of v. CUrk 
Coun/t/, ancient prob.jurisdictionof 168 ' 
EcclesiasticaL hew far analogous to prob. ct. 72 
•^-whether always open 82— ^has no terms 167 
0/ Audience,n 

0/ Impeachment, memhei% of, how to be s\torn 
10— organized 11 — members of, sworn 11, 15— ' 
arrangement of 7,25— rules of 6-7, 10-11— of ex- 
cluding spectators from 12— reject a motion fur 
continuance 12 — hear R. on a motion cf a Sena* 
tor 13 — re(](uire affidavit for continuance 13 — as- 
An a day tor trial 14 — order R. to file ans. ^5, 
iMiether it can sit during recce's of lepislnture 14 
—powers and duties of 26-7, 43,45, 103-25— de- 
cicle that ev. may be received on an art. admitted 
46— .withdraw to deliberate on q of ev. 60 — com- 
pared with the English ct. of inap. 160, 193- not 
an arbitrary ct. 105-6- how far difcretionary 164, 
182— by what rules to be governed 59. 125, Jf*8— 
whethw bound by decisions of S^p Jud. Ci. 60 — 



. 



LNDJDL 



dQ. of English cU. 75 — its jurisdicitOB43y 116— its 
judgmeut 121 — a ct of judicature 115— decide tiMt 
R. mav con eci miwtatempnts of M. after argu> 
ment 193— .o establish aprecedeot l04-*€an pun- 
iah only a breach of law 106, 1 15, 121 — to detenu- 
ioe what is form and what substaoce 194^-cou- 
virt R OD two art. 206-7---table of opinions 206— 
deliberate with closed doors 12, 60.207— agree to 
hear motion in arrest of indgnient,«u:. 208-9-jpro- 
nounce sentence 209 — aajocirn without day 209 
' Of Probate, w. Probate. ~ 
iiupreme JudkuUt its deeisions binding on S. 60 
— permit ev. of usage to rebut corruption 58, 76 — 
allow extra fees to officers 93— cbamcter of 106 
C/-tcr, opens ct. 7 d paseim. — v. Form 
Crosby, Josiah, exam. 48 v. ArticUe 9ih and 9ih 
DetKurrer, whether any on process of imp. 195 
—on indictment 76 
IHx, Benjamin, exam. 37 — v. ^rticleSd 
Ooo/iff/f I Mark, his motion on assigning a day 
l^^mdves that counsel be beard in arrest of judg- 
ment 209 

Dutton, Warren, on c<Hn. to prepare art. 6 
elected M. 1 1 — appears as M 7 — on admissibility 
of ev. oottvithstanaing-admission of art. 43, 53 — 
on do. of fees paid for advice 54— on do. of cause 
of Ware*9 animosity to R. 67, 68— on do. of usage 
in Suffolk 57, 74 —moves new ev. on 15th art. 54 
— moves adjournment 61— on prob. judge aclinff as 
counsel 79, 198, 200, 201— sufficiency of art 127, 
194 6 — cites authorities 127-^hi3 argument 192- 
204-:-exordium 192— conduoiof thetrial 192— H. 
of R. bound to impeach 192 — ^la'w. of imp. as io 
England 193 — our ct. analagous to the English 
193— rules of ev. as in other cts. 193— nature of 
offences do. 193— public officers only impeachable 
.' ]93--rfor what offences 194— allegation to be for- 
:iAal and substantial 194— nature of the Common 
Law 194 — form and sabstance depencf on usage of 
ct. 194— ait. of Imp. a kind Of indictment 195— 
they may be' general 195— so arts, and replication 
195— imp. does not preclude indictment 195 — no 
demurrer — 195-rfnotionsin arrest, &c. sustained 
195 — process of quo warranto 195— information for 
intrusion 196— cetieral allegation a prerogative 
l^— powers and duties of prob. jud|{e 196 — iin* 
plied contract 196 — bound to do ceriain acts gratis 
i96^>obrigation of his oath 196-H>bJFcts to admis- 
sion of Biglow's testimony 197 — waves his objec- 
tion 197-^on statutes respecting judge of probate 
197-8— definition of action 198 — error of judg- 
ment 198 — compensation for services not provided 
for 199, 202 — expense of special cts 199— fees 
taken in judicial and ministerial capacity 200 — 
subtilties of R's defence 20&— dangerous practice 
of judge allowing bis own fees as counsel 201— 
art. 15th 201— art. 3d 202— art. I2tli 202 3— Ware's 
credibility 202 — agreement of Ware's and Grout's 
ev 202— art 12th proved without Ware's ev. 203 
—nature of misconduct charged in same 203— 
Macclesfield's case 203, 205— legal ability of R. 
DO excuse 204^-Lord Bacon's case 204-^conclu- 
sion of his argument 204 

Du^i^/i^, Jonathan Jr. on motion that galleries 
be cleared 12 — moves for judgment 209 

Emd<ne^ on pait of M. 30-55— on part of R. 
55-79, 86, 197— on 1st art. 30-5, 55, 68,69— 2d 
art. 35-7, 65— 3d art. 37-9— 4lh 39-40— 6tli 40-1— 
€th 41 3, 61-3— 7ih 44, 46-8— do. with others 63-5 
— 8lii4«,71— 10fh49— Ihh 49— 12th 50, 66-8— 
13th 51-2-r.l4th 52-3— 15tli 53-5— J. Adamtf 
65— N. Adams' 65— Baldwin's 63-5 — Barrett's 
65— Bartlett's 51, 65— Biglow^s 197 — Butter- 
field's 39-40— Buttrick's 5&->Champney's 61-3 
— Crosby's 48, 71 — Dix's 37-9 — Piake's 33, 
36, 39, 40, 41,49, 51, bby 68, 69— Grout's 66-7— 
Heard's 57— Loring's 4J-2— M'lnrosli's 67— Par- 
ker's 35-G— Prescott's 78-9, 86— Stevtns' 40-1, 
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49— Tarbell's 30-3— Walker's 58— Walt6a'8 554, 
57_Ware'860— Whiting'* 44, 46-8— Wood's 53, 
54 — Wyman's49— V. Cerft/cctf^. Rtcord, 
J§dmissibUity of, on an art. admitted by M. 43U- 
of facts not alleged 44-6— contradicting factf al- 
leged 48— Aral, of matter of record 52, 59 — of 
feetf^ taken though not allowed in the account 54^ 
of what advice was gi\en 54— of amount of ff et 
ilsoalW taken In Suffolk 57-9, 69-77— of usage of 
Suffolk as to taking any fee in certain cases 59-61, 
69-'77 — as to other counsel than witness beirg ein- 
ptoved 63— as to particulars of Ware'K qnr- el 
wito R. 67 — as to usage of R's predecessor "T-S 
CredibUii^ ^, 'arguments respecting 100, 1.5, 
190-1,202 -^ 
Rules of, as In other cts. 193 

^Executor, yi. Advice. 

Extortion, defined 86, 136, 183— law of, 75, 86- 
7, 170— most be alleged 76 

Fan, Samuel -p. P. on cem. of inquiry 5— do. 
on Wood's pet. 5— do. to prepare art '6— elected 
M. 11— appears as M. 7-^offers ev. ou art. admil> 
ted by R 43 — reads accounts, lecords. he. in t^. 
30, 31, 35. 38, 40— examines witnesses SO et seq^ 
on 14th art 52— on 15th art. 54 

Fet-biU, com of inouiry on 5— general com- 
ments on 82, 90-1, 92-3 et passim, t. Jhuhorities, 

Fees, whether to be regulated by the fee-bill 70- 
1 , 82, 186— did not originate by statute 161— on 
thejground of a quantum meruit 90, 162, 170— of 
justice of the peace 61, 93— of sheriff 91 — for ad- 
vice 46-7, 52-3, 85— legality of, for advice te 
guardians&c.20.23,29,45, 97, 98-9, 142, 174-^ 
what legal, for prob. services 17-19, 28, 57, 58, 59, 
70-1,82-3,90-2, 93-4, 165,185, 199, 202— what 
usual hi Middlesex 33-5, 36, 39^ 40, 41. 176— do. m 
Suffolk 57 — statement of, required by law 83, 138, 
166 — whether refused 89, 187 — extra for special 
cts. 186. For fees paid by each 'witness v.-jEvi^ 
utnce. 

Fiske,lsaaLe, exam. 33, 36, 39, 40,41, 49, 51, 55, 
68,69 

Form, of proclamation 7 — ^witness* oath 10— 
summouers'do 10,11 — senator's do. 10^-*«lerk's 
do. 10 — subpcenas 10, 14— direction of do. 10>*- 
summons 10— precept 11— how far essential to 
art. 90, 194— how far ct. shall determine what is 
194— of 12th art. narrative 172— of putting (he 
question guilty or not guilty 206— <of sentence 208. 

Governor, com. to inform of imp. 6— report df 
same 7 — to be informed of R's conviction, kc. 
'210 

Grov, Francis C. on com. to infoma Gov. 6-* 
elected M. 211 — appears as M. '61— examines wit- 
nesses 63, 65, 78, 197 

Gray, William, sworn, but absent duruog the tri* 
al207 

Greenly, William, account of his imp. 21^ 

Grouty Nathan, question asta admitting his dep- 
osition S4-5— his deposition 66^y. Article 19th. 

Guardian v. Advice, 

Heard, John, exam. 57— question on admitting 
hisev. 57 

JEloar, Samuel, Jr. appears as counsel 11, 15— • 
moves continuance 11— supports the motion li- 
on assignment of day 13— reads affidavit 14— on 
admitting tx. of facts not alleged 44r— do. oral ev. 
of inatter of record 52— do. ev. of usage 58, 77— 
do. ev. of Ware's quarrel with R. 67 — introduces 
R's ev. 5&-^on what are legal fees 59'— readsdeeds 
in ev. 63— reads Grout's deposition 66 — readt 
statement of fees 69 — examines witnesses 31 fi 
seq — his general argument 87-102 —on the public 
excitement 87-«construction to be given to acts of 
R «8— sufficiency of art. 88, 90, 93, 95— fees in 
cases not provided for 90-4 — facts proved in art. 
2d 94- do. 4th 95— do. 5th 95— do. 6th 95-6- do. 
7th 96— do. 8th 97— do. 10th 98— dp. IKh 98— do. 
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12th 99-101— do. litli 101-*do. 15th lOl—on [| reads replication of M. 40~pre8ent9 replication 
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judge's actine as counset 97, 98-99 

a(tHse of Kepresentativts, appoint com. of in* 
cfuiry on fee bill 5 — do. on Woods' pet. 5 — do. of 
imp 6-^o. to prepare art. 6 — do. to inform Gov. 
6 — iccppt report of com. on Wood's pet. 6 — re- 
solve to impeach 6^appoint com. to impeach, 
&c G-^impea*;!! and dem.md appearance 6 — ac- 
cent report of art. II— order seven copies for M. 
7 — choose M.lt — order exhibition of art. 11 — no- 
tifiei ihatct. is or|;nnizing 11— >enterthe S. cham* 
b3" 11— ?rant leave to a member to become coun- 
st' 'tR. Id^-accept replication 40 — to be receiv- 
e i'i. >the S. eliamber 10 — attend the trial 11 el 
/:— •)a«rer9 and duties of 27, 105, 107, 109— 
' )f 180, 192— liound to impeach 192— de- 
' i id'^nent 207— resolve to demand judgment 
2t-^— rittendthe judgment 207-9— to be funiislied 
wv 5 report of the trial 210 — v. Clerk. Speaker. 
,^0'oardt on com. of inquiry 5- do. on Woods' 
pet. 5 
Hoiftf moves thanks to M. 210 
H/thbard, Samuel, obtains leave of H. of R. to 
act as counsel 15-»appear8 as counsel Id-^-exam- 
men witness 32 
Huntf William, account of bis imp. 214 
Impeachment^ 6— ^et. for 5— com. of 6-^vcso've8 ! 
as to 6— ct. of 11— motions for continuance of 12, j 
13, 14 — times assigned for trial 14'-molives of ' 
26, 105, 179— rules for trial of 6-7, 10-11— art. of, 
7-10 — :ius. to art. ld-2i-'>nature of, in England 
110-14,182— do. in Ma.-s. lU-2,5, 182, 193— ^en- 
eral nature of 46, 111, 163-4, 180, 193— sufficient 
causes of 181-2 — its analogy to indictment 195— '. 
who liable to, and for what 193 — does not pre- 
cliide.mdictment 195 — whether justice of pence 
liable to, for taking fees not provided for 91^:io. 
as to sheriff 91 — lies where indictment does not 
79— few precedents of 103— regulated by consti- 
tution lOS'-former cases of in Mass. 104i 126, 
212— of R to be a precedent 104 — only for breach 
of known law 106, 113, 121 — H'i< conviction upon 
206-7 — judgment and sentence of do. 209 — v. Ar- 
tides. Court. 

Indictment^ not precluded by imp. 195 — more 
technical than imp. 79, 90— bad, unless corrup- 
tion alleged 76 
In/ormationt v. Intrusion, Quo warranto. 
Inquestf grand S, 107 
Inquiry i com. of 5 

Intrusion, process on, how analogoiis to imp. 
196 

Judv^f office of, in general 155-6 — v. Justice. 
Probale. 

Judgment^ motion in arrest of, may be sustained 
75,195 — nature of, in imp. 121 — on the art. de- 
manded agaifist R. 207 — motion in arrest of, de- 
clined 203-9-motion for 203-9-pronounccd against 
R.209 
Judiciary yVQmKr\i9 on XQ&et.seq, 155-6 
Juries, grand and traverse 103 
Jurisdictionf v. Court. Probate. 
Justice of the peace, whether impeaehable for 
taking extra fees 92— fees allowed to, for extia 
service 93 ; 

Of the Q,iiorum, fees taken by, not provided for 93 
Of the Sup. Jad. Courts whether impeachable for 
wrong opinions 60, 76 — impeachable for refusing 
to ffive opinions 118 
KendiUt, Jonas, v. Article 9lh 
King, John, on com. of inquiry 5— do. on 
Woodr pet. 5— do. to impoach 6— do. to prepare 
art. 6 — reports imp. 6— reports art. 7— elected 
M. ll^ippears as chairman of M. 7— exhibits 
art. 7 — on the assignment of day 12, 13— reports 
exhibition of art. 12 — moves to amend art. 13— in- 
quires respecting subpoenas 14— moves amend- 
nent of rule 14'-moves that R file ans. 15- .ex- 
4«iaes witnesses 34i 197— reports ms. of R. 49— 



25 — opens the prosecution 26-30 — on motives of 
the imp. 26— on the ct. 26— the accusers 27 — the 
office of R. 27 — offences charged 27 — R's ans. 
27-9 — exces«»ive fees 28 — special cts. 28 — ^giving 
counsel 29 — ol)|ects to question of usage 60 — in- 
Ij forms S. that H. of R. would demand judgment 
ton — demands judgment 297— reports conviction 
of R. 210 
Kuhuy Jacob, v. Crier. Messenger. 
Lakin, Nathaniel, v. Article 1st 
Lawrence, on com, of inquiry 5— do. on Woods* 
pet. 5 - - 

Legislature, business of, suspended 10 — whether 
• ct. ofimp. mny sit during the rfcess of 14 

Leland, Sherman, elected M 11 — appears as 
M.7^examiiies witnesses 36 j 42, 65, 68'-states 
the law 70 — his arffument 80-6 — on illegal cts. 80- 
2 — fees 82-5^refiisi'ng items 83 — comments on, 
ev. on each art. 82-6 
Lieutenant Governor, attends the trial 11 "" 

Lirtcoltt) Levi, on com. to impeach 6— <]o. to^ 
prepare art. 6— do. to inform Gov. 6— reports 
thereon 7— elected M. 11 — pppears as M. 7 — ab- 
sent 11^ 15 — his place suppliea 25 — resigns as JM. 
210 > V 

LockerJps\iih,v. Article llth 
Lonvley, Thomas, sworn, but absent during the 
trial 207 
Loring, Jonathan, exam. 41. y. Article Sth, 
Lyminj Joivuhan H\ on com. of imp. 6 — do. 
rules 67*do. on sitting of ct. during recess of leg* 
isature 14 — pn qnestiini of coiirinuance, 14— rraoves 
for jiids:ment 208 — do. to adjoufn^iibout day 209 
JM'C/euf/, Samuel F'..sworn as cleik 11 — w.Clerk 
M'Intoskiioy,\\,?.Kam.67 
M<iladiAlHistratio*%, v. Ojhce. 
.lfan^e/-«, admitted to B. chamber 7, 25, 61^, 
exhibit art. 7 — to have siibpoenns 10- elected 11 — 
ordered to exhibit art. 11 — report exhibition of 
same 12 — decline opposing motion for continuance 
12 — decline speaking on assignment of day #13— > 
present their replication 25 — replication of 25 — 
opening of 26 — ev. on p^rt of 30-55 — refuse to 
accept adiuis!}ion of art. 15th 53 — offer ne\v ev. 
on the same 53 — pray judgment as to admitting ev. 
on the same 63 — concede as fo general practice, 
of R. ^ — object to ev. ot conversation fcetween 
1, U. and \vitnes>4 86 — mi.stakesin their arguments to 
be corrected 192, 20t— arguments of 26-30,80-86, 
178-195, 192-204t.-niot instrucledJo^ demand judg- . 
ment 207 — report conviction of R. 210— authorize . 
ed to demand judgment 207, 210— demand judg- 
ment 207— vole ei thnnks fo210 

Messig", rule respecting 10 — from S. to H. of R, 
and from H. of R. lo S. 11 e^ passim — to Gov. 6, 
210 

Messenger, made crier of the ct. 7— swdrn to. . 
return o( summons 10 — sworn 11 
Misconduct, v , O^e 

Moticfn, to be addressed to president 10 — to be 
in writing, if required 10 — to be decided upon 
without debate. fO— to prohibit tlie publication of 
Hi-t. 12— that the galleries be cleared 12 — toameiid 
art. 13— for continuance 12, 13, 14 — affidavh re- 
quired for same 13 — respecting suhpcenas 14 — tliat 
R. file his ans. 15— in ari^st of judgment mny be 
sustained 195 — in mitigution of sentence do. 195— 
in arrest or mitigrvjiion declined 207-9— that judg- 
ment be pronounced 208, 209^ of thanks to M. 210 
Myrick, George,presentatthe judgmen:, but not 
sworn 207 

J^ewcomb, Horatio G. elected M. 211— appear* 
as M. 25'^examines witness 79, 
J^otice, to parties at special prob. cts. 168 
OjUh, of witness 10 — of returning officer 10 — 
of president 11 — administered. by clerk 10, 11 — of 
senator ll-administered by president 10, 11,15-of 
judge of prob. 196— of senatoo commeotcd on 88 
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OJUcf^ mi^cnnditrt nrnl roRladministration ifttl 
vkat 79,80, 10^,117-20,172,180, 190— tciuireof 131 
Ofjictry V. C» iff. Messenger 
OrtUr, .IB io inquiry on fee bill 5— to inform H) 
of R. 6 — to spcretiry to oumnion .lames Prc^cott 
G-^tsio com. of imp. 6— 1<) denmntl appearance 
III* J. I'rescoit 6— touifoiiii Gov. of ifkip. 6— -to net 
ou imp. 6, 7^io direct procUraatlun 7 — to prepare 
S. c'hamb(?r7 — to make copies of art. 7 — to re- 
ceive aiL 7 — lo rxliihit liie isame 1 1— lo clear gal- 
leries H—of H. of R. to attend the trial 12--for 
Hfksig'ing d>ty 14— to isMie mbpoBDaa duces tecum 
I'l-i-tliatR file his ano. 15-«tlint ct. hear motion 
tM an*c«t or in mitigation 208 9— to inform Gov. 
of R's cooviction and sentence 2t0r^o purchase 
report of trial 210 

jPaige, on com. on Wood's pet. 5 
Poiiis and ijenaliies, bill of 112 ef seq. 
Pdrkfr, Le«riel,*'x:im.35— V. Aiticle^d 
Parties to be uoiilicd of prob. ct. 163 — who are 
168 

Peabodijy Aii<;'iKtus, of counsel for R. 15 — inter- 
ro>4:itoiics by .66—^^106 lo M. from 66 — exam- 
IM MX witness 65 

Periftrtfj law of 7^, 76 

Pfiiiioyif lo impoHcii J.^Prescott 6— report on 6 
—-♦:iiiM» accepted 6 

Pheips, tm cou. of inqnity 6 — do., on Woods' 
pel. d 

PliUlipSfJitUn^ V, President. 
Picknunt, <>udtey L. nioveH to amend raolion 1?, 
l^ — on hearing counsel l3~on proiioiiiicmg sen- 
teii(:<> 207-9 — moves (h»t counsel be heard 208-9 
PhudingSf to be general 80 — no denjUrrer ou 
19) 
Prftedenls V. Form. 
P xcept f to officer \\ 

PreteoU, James, pet. to remove 5 — com. to in- 
quire into conduct of 6 — report «!' same 6-6 — 
Imp. of 6 — secreiary of S. ordered to sumiDon 6 
— art {exhibited agaui'^t 7-10-^rule* for trial of 
6-7, 10-11 — called II */ pass. — appear-* 11— his 
nppfiarancc demanded 6— do. ordered 6 — v. Rea- 
fovdent. 

PrescoUi Oliver, exam. 73-9, 06 
, Presc'^ttj William, of counsel for R. 15 

Pre^iJeitt, lo prepare S.chambBr, &.C.7— to em- 
plov stieriff, itc. 10 — sworn 11 — suggests raodifi- ) 
C!«tioH of q 60 —Krants leave to counsel to retire j 
nnd consult 69— dii eels R ro put motion in writ- \ 
\n» 12, 70 — objecu to Kngiisli cases as authority ! 
75 — to direct proclumition 7 — to be sworn by i 
^.lerk 10- -to sivear senators 10 — may require \ 
written motions 10— to p^it written questions of j 
members 10— swears senators 11 — swears cli*rk 
11— remarks on publication of art. 12: — decides 
th'it counsel be heard on a motion of senator 13=— 
examines witnesM's 32, 35, 37 — puts question of ' 
guilt} or not guilty 206 — gives an opinion on art. 
Zd 206-7 — on }>i'un<iinicing -sentence 207-9— pro- 
iiomices senten<-e 2{J9 

ProbdUi Court of, its jurisdiction 17,80-2, 151, 
183 — constilntion 81 — not like eccles. cis. 72, 82 — 
svhetiier it must be hold at fixed times, &c. 73, 82, 
89— legality of s].rf.iy I 16,28, 82, 89, 130-'5, 165, 
167-J, J83— special by antient usage 91, 169, 197 
— if illegal, lakiag fees illegal 92 
^ /Vej, v.Fe««. 

Judge of, his powers and dutic* 27, 28, 85, 89, 
D3.4 97; 93.9, 101 , 139, 151 , 173-4, 1^, 188. 196- 
■ his oUaciai and ministerial acts 45, 184— his oath 
196--V Mvice. 

«7uy-M^ir/ion, 01 igin and proj^ress of here 160-1 — 
voluntary and contentions 17,29, 63, 72, 188, 200 
— vviih Gov. and council 72 — wiili county cis. 72, 
168 — with justices of the peace 72, 168 — in parti- 
Iron of lands 189, 205 — importaace of 90— nature 
<.f72, 183 
Ue^^uier of, wheilier esseutial to a cL 28,'72, 73, 81, 



89, 132, 163-9, 183---powert and dnties of 79, 97, 
133, 168, 183— as to impeAcbnet&t of 93 

Proceedings^ rules of 6-7, 10-1 1—io H. of R v 
House of Repreneatatioes. ia S. v. SeiuUe, in ct. of 
imp. V, Counsel. Court' Impeachment. Managerf, 
Respondent. 
Proclamation of silence 7 

^tjestiony by a senator, to he in writing 10^— of 
continunnce to the next session 12— of assignment 
of day 13, 14— of receiving ev. on an art. admitted 
46 — uo. of matter of record 54'~do. of fees usual 
for administration in Suffolk 59— do. of taking fee» 
in Suffolk in cases not provided for 6t— <lo. of 
witness' carrying money from Ware lo R. 67 — do. 
of amount offees in Suffolk in cases not provided 
for 77 — do. of taking any feea for the same 77 — 
do. ancient usage of Middlesex as to special cts. 
78 — of R*s correcting mistakes In arguments of 
M. 192— of guilty or not guilty on each art. 206 
'^Mi/icy, Josiali, V. Speuker. 
ttontm, Justices of, v. Justice, 
fto Warranto, analogous to imp. 127, 195 
xord, as to oral avidence of 52, 53 
Register, v. Probate. 
Renun^cd, v. Jlddress — Sentence. 
Replication, of iVI. 25 — accepted by H. of R. 40 
— presented to ct. 25— is in general terms 195 

Report, of com. on Woods' pet. 5 — do. of imp. 
6 — do to prepare art. 7 — do. to inform Gov. 7 — > 
do. of rules 6, 10 — do. on el's sitting during recess 
of legislature 14 — of K's conviction 210 
Rfpresentatiyes v. House of Representatires. 
Resolve, lo impeach 6-^to take order on imp. 6 
— that each member give his opinion on each art. 
206 — of H. of K. to demand judgment 210 — of 
thanks lo M. 210— that H. ol K. will attend the 
trial 210 

Respondent, rule for appearance of 10 — appear* 
11 — rulesi for trial of 6-7, 10-11 — pleads not guil- 
ty II — declines speaking in person 11— calledTlSy 
el ;)a5£m— admits an amendment 13— moves a con- 
tinuance 14 — his affid<ivit 14 — ordered to file ans. 
15— agrees to do so 16— his counsel 15 — his an- 
swer 15-24— offences charged against 27— admits 
certain art. 53— ev. on part of 55, 79, 86, 197 — 
moves to admit ev. of usage in Suffolk as to a- 
mount of fees 71 — do. as to some fee being taken 
71— do. of u.sage of his predecessor 78 — general 
couduct of 128, 139, 152, 157, 176-7, 204— when 
appointed judge of probate 63— tor correct mis- 
statements of M. after argument 192— impeach- 
ment of, a precedent 104 — importance of the oc- 
casion to lu4, 158, 179 — convicted on two art. 
2IXJ-7 — declines moving in arrest of judgment, &c. 
207-9— jndgmeht pronounced against 209 
Return, of summons, II 
Rogers, Eri. V. Article 3rrf. 
RiUes, for conduct of imp. 6-7, 10-11. 206 
Russell, Benjamin, on com. on VVeods pet 5 
Rulter, on com. on Woods' pet. 5 
Hecretaru of 3. ordered lo summon J. Frescott € 
— v. CUi'k. 

Senate, refer fmp. to a com. 6 — resolve to act 
on 6— -appoint com. of rules, &c. 6— order J. F. 
lo be summoned 6 — accept report of com. on ruf^ 
6, 10 — organized as a ct. of imp. 11— to receive 
IVI. on notice 6 — to notify H. 6f R when ready 10 
— !e<;islative businetis suspended 10— appoint com. 
on Silling of court during recess of legislature 14 
— chamber, how arranged 25— whether bound by 
decisions of Sup. Jud. Court 60— powers and du- 
ties of 109 — delibentte with closed dooi-s 12, 60, 
207— table of their opinions 206— v. Court.-^ 
President. 

Senators, to be sworn by president 10 — how to 

give ev. 10 — how lo examine 10— sworn H, 15-^ 

how arfansed 25 — ;;ibsent after being sworn 207-7- 

to inform Gov. of K's seucence 2l0— u> be furuisli^ 

1 -cd with report of die iriaj 210 



ScAtoiMy motiont in mitigation of, be. to be sus- 
tained 195— of hearing coansel on 207-9— against 
a.S09 

Shaw, Lemoe), elected M. 11^-appears as M. 7 
—on admission of er. 43, A 58, 59, 67, 71^ 77 
—on sufficiency of art. 45,58, 126-7, 181-2— cites 
former impeachments in Mass. and other authort- 
ti«is 126. 137 — examines mtnesses 99 eluq, — his 
argument 17i^-192 — exordium 178-9— motives and 
origin of the prosecution 179— conduct of the H. 
of R. 180 — ^principles of imp. 180 — misconduct 
and mal-admiaistration 180— impeachment and in- 
dictment IdO^npeachable offences 181-2— court 
sabject to rules 182— imp. in England and in Mass. 
I8z—Qature of probate jurisdiction 183 — 1st art. 
185.7 — extortion what 183— special courts 183 — 

fresence of the register 183— sufficient allegation 
84 — individual and official capacity of judge 184 
— probate fees for services not noticed in the stat- 
ute 185->-extra fees at special courts 186— duty of 
judge of probate 486, 188 — refusal of items of 
charges 187— 2nd and 3rd art. 187 — 4th, 5th and 
7tb art. 1 88-1— id vice to a guardian 188--H:onten- 
tiotts and amicable jurisdiction 188 — 6th art. 188-9, 
205 — no necessicy of R's acting in the case 189— 
12th art. 189-91— falsifying official papers 190— 
whether misconduct in office 190— facts proved 
without Ware's ev. 190— credibility of Ware 190-1 
— corruption, whether proved 191 — peroration 
191-2 — pirtition of intestate estate 295 

Sheptirdf v. Ariicle ind. 

Sluriff, subpae wa directed to 10 — whether im- 
peachable for taking extra fees 91 — of Suffolk, re- 
<}uired to attend 10 — attend.H the trial 25 

SibUtj, Jonas, 0!i com. to inform Gov. 6 

Spaakir,s\gn3nri. 211 — attends the trial 11, et 
xe^.- to examine report of the trial 210 

Sleosnstj Peter, ^ am. 40, 49— v. tirtklt Jkh'^ 
A'tkit lOth. 

SubpxuUf rule respecting 10— amendment of 
eime 14 

S'iUiviii William, on motion that galleries be 
cleared 12— moves to prohibit publication of art. 
12 — moves for assignment of day 12 — on affidavit 
for continuance 13 — on com. on session of court 
durinv recejs of legislature 14 — appointing time 
for giving opinions 205— pronouncing sentence 
208-9 

S^mTions, of J. Pi*e<«0Ott ordere.l 6 — form of 10 
— return of 11 — read to R. 11 — precept to be ea- 
dorflied thereon 11 

TitbUt shewing each vole on each art. 206 

Tiflf on com. to inform Gov. 6 

TirbtUy Abel, exam. 30. — v. Article \st. 

Terntf of courts, origi i of 167- none in eccles. 
courts 82, 167 — whether any in probate courts 163 

re*iifl*3»y— V. ICvidence. IVUnesses. 

Trial, rules for 6-7, 10-1 1, 206— day assigned 
for 13— importance of 104, 153, 173, 179-*-remarks 
on conduct of 179, 192— report of 210 

Trou>bridg€t Mary — v. M -ticle 6th. 

Usages a$ lo probate fee^ Z6 — ^ to counsel 29 
— cv. of in Middlesex 33-5, 3 ; 39-40, 41-,do. in 
S.iffjik 57-,-vlini39ibility of 51-9, 60, 61, 69-77, 
78— a« to special courtH91-2— in Middlesex 139 — 
whether it rebuts corruption 71,74-5, 76, 170-1 — 
V. EoidMce, aimisribilitu of, 

Vamum, J. B. on com. on the imp. 6— do. of 
rules 6— ioej not retire wiih iii'=- court to deliber- 
ate 60 — his motion on lime for giving judgment 206 

Verdiclj 206. 

Viiial, John, account of his imp. 216 

iPa/jfcer, John, exam. 52— v. Atiicle I4th. 



INDEX 22S 

WtHum, John, exam. 669 ^ 

Wiure, Alpheus, exam. 60— hit question to Grout 
67.^redibility of 85, 99, 145, 176, 190, 202— ▼. 
ArikU \m. 

Wehtter, Daniel, of counsel forR. 15— reads the 
ans. of R 15 — on the adn\ission of ev. 25, 45, 45, 
48, 51, 53, 54, 57. 58-9, 63, 68, 69-70, 74-7— on 
the Micertainty or the law respecting fees 69—00 
sufficiency of art. 25, 57, 165-7, 169— admits 7di 
art. 43— objects to ev. on 13th art. 51— do. on 14th 
52— >a|^rees to modification of question 60— assents 
to motion of adjournment 61 — explaiat object of 
certain ev. 64— asks leave to retire and cottsult 79 
states motions' as to ev. of usage 70— hie general 
arsiifflent 159-78 — exordium 159-60— ct. of imp. 
in Mass, and in England 160— origin and progress 
of probate jurisdiction in Mass. 160-1— 4ees did 
not originate by statute 161— fees stand on the 
ground o^ quantum meruit 162, 170-^volttntarv and 
contentious jurisdiction 163 — law of imp. 163- 4 ' 
8. not a discretionary court 164 — necessity of for- 
mal allegation 164 — necessity of a breach of knowe 
law 165 — insufficiency of the five first art. 165-7—- 
do. in not alleging how the court was illegal 165— 
do. do. the amount of illegal fees taken 165— at 
to refusing account of items 166 — 2nd art. 166-7— 
3rd, 4th and 5th art. 166— illegality of special pro- 
bate courts 167— origin of terms 167 — no terms of 
spiritual courts in England 167^probate jurisdic- 
tion of the county courts 168— jurisdiction trans- 
ferred, that court might be always open 168— thtf 
constitution makes no change 168 — the statute of 
1806 affirms 168 — notice to parlies 168— presence 
of the register 168*9 — special probate coasts aa 
ancient usage in R's county 169 — illegality of the 
fees taken 169-70— not alleged what fees should 
have been 169— nor for what illegal fees taken 169 
— usual fees are not extorsive 170— if iUe^^ 
whether corrupt 170-1 — usage rebuts corruption 
170-1— 2nd, 3rd, 4th, 5th and 6th art. 171— 7th 
urt. a mere nullity 171— -charges no judicial of^ 
fence 172— 8th, 9th, 10th, 11th, 13th and 14th art. 
172^12ih art. in the narrative form 172 — improp^ 
er mode of allegation 172— substance of the charae 
173— of the interlineation 173— of R's right to aa- 
' vise guardians, tic. 173 — do. to be paid for such 
advice 174 — do. to allow that chargfe in the account 
174 — no one part of the charge a crime 175— con- 
cealment from the overseers 175— Ware's credi- 
bility 175— what corruption in facts ptoi^ed 176— 
R's general conduct 176-7— no secrecy 176— no 
uujust judgment 177 — peroration 177— offers new 
^v. of usage of special courts 197— corrects mis- 
takes of M. 204— Macclesfield's case 204— Ware 
a prosecutor 204 — statutes of partition 204-5— «er- 
tincate of Selectmen in Ware^s case 205— 6th art^ 
205— on the ^3,60 for administration 205— on 
movina in arrest or mitigation 207-9 

ffelJes, John, on hearing counsel in arrest of 

' mnent, &c. 209 
^^i^Aiaa, on com. to inform Gov. 6 

Williams, John M. on com. of imp. 6 — do. of 
I ules 6 — do. of ct's sitting during recesS of legisla- 
ture 14— declines giving an opinion 207— charge(^ 
to notify Gov. of Ivs conviction 210 

Witness, how sworn 10— how exam. 10— do. if a 
senator 10 — subpoena for 10 — called by clerk 24^ — 
to be paid for attend.ince 210 

Wood, Amos, exam. 44, 46-8— v. JhiicU IBUi. 

Woods, Sampson, pet. of 5— report 00 pel. of 5 

Writ. V. Stmmons. Fojm. 

Wyman, Benjamin, exam. 52. 
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I ud 9th ■niclM, far Cr«tlv, rMd Creiiy. 
S9, fdr B, raid Bal. 
10, for ITM, mad 1717. 
a 38, for Saiuburg, read Ariiulwy- 
e 49, Tori, tead 3, 
s 37, for vie form, mi at mm firrm. 
n SS and SS, Tor (% tor., retia ki hxu. 
e 37, for jwmiwiim, read p-numon, 
p a, rrom bollom, for offmaiit, read cSriai. 
e ST, hef.™ ofmtt, read oUar. 
s S9, for earrttrf, ntA carud. 
s 6, from boltoni, fat pi oaiaci, read provision, 
e IS, for/mnd, read proFtd. 
!B 36 and ST, for fraartd, read propeml, 
a 33, for ihe note nt inlerrogalion, read a period. 
! S, for O/wWd, read affecUd. 
; 7, from boltom, for traataiMd batiam, read bieiaas tmuiitle^ 

II, from boiiooi, for tatoyert, read lawytr. 
e 1!, froB bottom, before it, re^ >L 
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